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3100  INSURANCE  CONTRACT:  MISREPRESENTATION  OR  BREACH  OF 

AFFIRMATIVE  WARRANTY  BY  THE  INSURED 

The  first  question  in  the  verdict  calls  upon  you,  the  jury,  to  determine  whether 
the  statement  made  and  inquired  about  in  the  question  was  false.  (A  representation) 
(An  affirmative  warranty)  is  a  statement  of  fact  made  in  connection  with  the  negotiation 
or  procurement  of  an  insurance  policy.  Such  (representations)  (affirmative  warranties) 
must  be  true. 

[If  you  answer  the  first  question  "yes,"  and  thus  find  that  the  representation  was 
false,  the  second  question  calls  upon  you  to  determine  if  (name  of  the  person  making 
the  statement)  knew  or  should  have  known  that  the  representation  was  false. 

[The  (third)  question  requires  you  to  determine  if  (insurer)  had  knowledge  of  the 
true  or  correct  fact  regarding  (summarize  false  statement  made  in  negotiating  or 
procuring  the  insurance  policy)  at  the  time  it  issued  the  policy.  Knowledge  of  an  agent 
of  the  company  constitutes  knowledge  in  the  company  of  the  true  or  correct  fact. 
[Caution  -  See  Wis.  Stat.  §  631.11(4)(a)  -  knowledge  of  agent  is  not  constructive 
knowledge  to  company  if  application  is  in  insured's  handwriting.]  You  will,  therefore, 
determine  whether  an  agent  or  the  company  had  knowledge  of  the  true  fact,  whether 
obtained  from  the  applicant  for  insurance  or  from  other  sources  at  the  time  the  policy 
was  issued.] 

The  (fourth)  question  asks  you  to  determine  if  the  fact  that  was  allegedly 
(misrepresented)  (falsely  warranted)  contributed  to  the  loss  that  was  incurred. 

The  (fifth)  question  asks  whether  (the  insurer)  relied  upon  the  statement  made  by 
(insured)  in  negotiating  or  procuring  the  insurance  policy.  An  insurer  relies  upon  the 
statement  when  the  insurer  acts  on  a  statement  believing  it  to  be  true. 
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The  (sixth)  question  asks  whether  the  statement  made  is  material  to  a 
determination  to  issue  a  policy  and  insure  a  risk  such  as  those  at  issue  here.  A 
statement  is  material  when  it  has  a  significant  bearing  upon  an  insurer's  decision  to 
insure  the  risks  the  policy  is  to  cover. 

The  (seventh)  question  asks  whether  there  was  "intent  to  deceive."  The  word 
"intent"  has  been  defined  as  a  mental  attitude  made  known  by  acts  and,  also,  as  a  state 
of  mind  which  precedes  or  accompanies  an  act.  To  "intend"  means  a  present  intention 
to  do  something.  To  "deceive"  means  to  ensnare  or  mislead;  to  cause  to  believe  the  false 
or  disbelieve  the  truth. 

SPECIAL  VERDICT  (UNDER  WIS.  STAT.  §  631.11(2)) 

Question  1:  Did  (plaintiff)  make  a  false  (representation)  (affirmative  warranty)  to  the 
effect  that  (recite  alleged  representation  or  warranty  made)  in  negotiating 
for  or  procuring  the  insurance  policy? 

Answer: _ 

Yes  or  No 

[Include  the  next  question  only  in  actions  commenced  after  May  6,  1996, 
and  only  if  the  statement  involved  is  a  representation  and  not  an 
affirmative  warranty.  See  Comment  below.] 

Question  2:  If  you  have  answered  question  1  "yes,"  then  answer  this  question:  Did 
(plaintiff)  know,  or  should  (plaintiff)  have  known,  that  this  representation 
was  false? 

Answer: _ 

Yes  or  No 
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[Committe  Note:  Include  the  next  question  only  in  actions  involving  the 
insurer's  knowledge  of  the  true  facts.  See  Comment  below.] 

Question  3:  If  you  have  answered  (Question  1)  (Questions  1  and  2)  "yes,"  then  answer 
this  question:  Did  (insurer)  have  knowledge  of  the  true  fact  regarding 
(recite  the  representation  or  affirmative  warranty  made)  at  the  time  it 
issued  the  policy? 

Answer: _ 

Yes  or  No 

Question  4:  If  you  have  answered  (Question  3  "no"  and)  (Question  1)  (Questions  1  and 
2)  "yes,"  then  answer  this  question:  Did  the  true  fact  regarding  (recite  the 
representation  or  affirmative  warranty  made)  contribute  to  the  loss 
sustained? 

Answer: _ 

Yes  or  No 

Question  5:  If  you  have  answered  (Question  3  "no"  and)  (Question  1)  (Questions  1  and 
2)  "yes,"  then  answer  this  question:  Did  the  (insurer)  rely  upon  the 
(representation)  (affirmative  warranty)  made  by  (plaintiff)? 

Answer: _ 

Yes  or  No 
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Question  6:  If  you  have  answered  question  5  "yes,"  then  answer  this  question:  Was  the 
(representation)  (affirmative  warranty)  material  to  the  determination  by 
(insurer)  to  issue  coverage  such  as  that  offered  by  the  policy? 

Answer: _ 

Yes  or  No 

Question  7:  If  you  have  answered  question  5  "yes,"  then  answer  this  question:  Was 
such  (representation)  (affirmative  warranty)  made  by  (plaintiff)  with  intent 
to  deceive  (insurer)? 

Answer: _ 

Yes  or  No 


COMMENT 

This  instruction  and  comment  were  revised  in  1998.  The  revisions  constitute  a  revamping  of  the 
old  Civil  JT-3100,  approved  in  1980. 

Wis.  Stat.  §  631.11(1)  relieves  an  insurance  company  of  its  obligations  under  an  insurance  policy 
if  information  supplied  by  the  insured  during  the  negotiation  or  procurement  of  the  policy  (1)  appears 
in  the  stated  format,  (2)  constitutes  a  misrepresentation  or  breach  of  an  affirmative  warranty,  and  (3)  has 
the  specified  effect. 

The  Format.  Wis.  Stat.  §  631.11(l)(a)  states  that  representations  or  warranties  made  in  negotiating 
or  procuring  an  insurance  policy  may  not  be  used  by  the  insurer  to  escape  its  obligations  under  the  policy 
unless  they  are  stated  in  the  policy,  in  the  application  for  the  policy  (and  the  application  is  attached  to 
the  policy),  or  in  a  written  communication  provided  by  the  insurer  to  the  insured  within  60  days  after  the 
effective  date  of  the  policy. 

Misrepresentation  or  Breach  of  an  Affirmative  Warranty.  Wis.  Stat.  §  631.11(l)(b)  states  that  only 
a  misrepresentation  or  a  breach  of  an  affirmative  warranty  made  by  a  person  other  than  the  insurer  or 
an  agent  of  the  insurer  will  affect  the  insurer's  obligations  under  the  policy;  however,  for  actions 
commenced  after  May  6,  1996,  a  misrepresentation  qualifies  only  if  the  person  knew  or  should  have 
known  that  the  representation  was  false.  Generally,  the  determination  as  to  whether  a  statement  is  a 
representation  or  affirmative  warranty  is  a  matter  of  law  to  be  determined  by  the  trial  judge. 

A  representation  is  a  statement  that  precedes  the  contract  of  insurance  (and  is  not  part  of  the 
contract  unless  otherwise  stipulated)  and  that  relates  to  the  facts  needed  by  the  insurer  to  decide  whether 
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it  will  accept  the  risk,  and  at  what  premium.  Lee  R.  Russ  and  Thomas  F.  Segalla,  Couch  on  Insurance  3d, 
81:5  (1996).  An  affirmative  warranty,  on  the  other  hand,  is  a  statement  of  fact  that  appears  in  the 
insurance  contract  and  is  a  condition  precedent  to  the  validity  of  that  contract.  Id.  at  81:13.  If  there  is 
some  doubt  as  to  the  nature  of  a  statement,  and  if  the  contract  itself  does  not  make  a  designation,  the 
statement  should  be  construed  as  a  representation.  Id.  at  81:28.  In  terms  of  the  formats  allowed  by  Wis. 
Stat.  §  631.11(l)(a),  it  could  be  said  that  representations  will  generally  appear  in  the  application  for  the 
policy  or  in  a  written  communication  provided  by  the  insurer  to  the  insured  within  60  days  after  the 
effective  date  of  the  policy  and  affirmative  warranties  will  generally  appear  in  the  policy  itself. 

In  the  event  the  issue  is  raised  that  the  company  gained  knowledge  of  the  misrepresentation  or 
breach  of  an  affirmative  warranty,  then  the  trial  judge  must  ask  the  jury  when  the  company  learned  of 
the  misrepresentation  or  breach  of  an  affirmative  warranty.  Under  Wis.  Stat.  §  631.11(4)(a),  the  false 
statement  does  not  affect  the  insurer's  obligations  if,  at  the  time  the  policy  is  issued,  the  insurer  has 
knowledge  of  the  true  facts.  Wis.  Stat.  §  631.11(4)(b)  provides  that  if,  after  issuance  of  a  policy,  the 
company  acquires  knowledge  of  sufficient  facts  to  rescind  or  constitute  a  general  defense  to  all  claims 
under  the  policy,  the  defenses  are  not  available  unless  the  company  notifies  the  insured  within  60  days 
after  acquiring  such  knowledge  of  its  intention  to  defend  against  a  claim  if  one  should  arise  (or  within 
120  days  if  it  is  deemed  necessary  by  the  insurer  to  secure  additional  medical  information).  Under  Wis. 
Stat.  §§  631.09(1)  and  631.11(4)(a),  an  insurer  is  deemed  to  know  any  material  fact  that  is  known  by  an 
agent  of  the  insurer  who  is  involved  with  the  transaction  unless  the  application  is  in  the  handwriting  of 
the  applicant. 

Note  also  two  related  situations  to  which  Wis.  Stat.  §  631.11(1)  does  not  apply.  Where  the 
misrepresentation  relates  to  the  information  contained  in  the  "proof  of  loss,"  as  opposed  to  the  application, 
see  Tempelis  v.  Aetna  Casualty  &  Surety  Co.,  164  Wis.2d  17,  27, 473  N.W.2d  549  (Ct.  App.  1991),  in  which 
the  Third  District  Court  of  Appeals  held  that  the  language  of  §  631.11(2)  [renumbered  §  631.11(l)(b)]" 

.  .  .applies  a  reliance  requirement  only  to  misrepresentations  made  in  the  negotiation  or  application  for 
insurance.”  Also,  breach  of  a  promissory  warranty  is  governed  by  Wis.  Stat.  §  631.11(3).  See  Wis  JI- 
Civil  3105.  A  promissory  warranty  is  an  obligation  that  remains  in  effect  for  the  duration  of  the  policy. 

The  Effect.  To  relieve  an  insurer  of  its  obligations  under  the  policy,  the  fact  that  is  falsely  stated 
must  (1)  contribute  to  the  loss,  or  (2)  be  relied  upon  by  the  company,  and  must  be  either  (a)  material,  or 
(b)  made  with  intent  to  deceive.  Thus,  if  the  insured's  misrepresentation  or  false  affirmative  warranty 
during  the  negotiation  or  procurement  of  the  policy  is  made  with  "intent  to  deceive,"  and  it  is  relied  upon 
by  the  company,  there  need  be  neither  materiality  of  the  misrepresentation  or  false  affirmative  warranty 
nor  contribution  to  the  loss  by  the  fact  misrepresented  or  falsely  warranted  to  relieve  the  company  of  its 
obligations  under  the  contract.  Likewise,  if  the  fact  misrepresented  or  falsely  warranted  contributes  to 
the  loss  (for  example,  the  loss  is  a  fire  and  the  insured  had  falsely  claimed  to  have  a  sprinkler  system), 
there  need  be  neither  materiality  nor  intent  to  deceive. 

Verdict.  A  verdict  should  be  prepared  to  cover  (1)  whether  there  was  a  misrepresentation  or 
breach  of  affirmative  warranty;  (2)  whether,  if  there  was  a  misrepresentation,  it  was  known  or  should  have 
been  known  by  the  applicant  for  actions  commenced  after  May  6, 1996;  (3)  whether,  if  there  was  a  relevant 
false  statement,  the  insurer  knew  the  true  facts;  whether,  if  there  was  a  relevant  false  statement  and  the 
insurer  did  not  know  the  true  facts;  (4)  the  fact  misrepresented  or  falsely  warranted  contributed  to  the 
loss,  or  (5)  the  company  relied  on  the  misrepresentation  or  affirmative  warranty;  and  whether  the  relied 
upon  misrepresentation  or  affirmative  warranty  was  (6)  material  to  the  company's  decision  to  issue  the 
policy  or  (7)  made  with  intent  to  deceive.  As  indicated  above,  to  relieve  an  insurer  of  its  obligations 
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under  the  policy,  the  jury  must  answer  "yes"  to  question  1  and  any  question  2,  and  must  answer  "no"  to 
any  question  3,  at  which  point  it  is  sufficient  for  the  jury  to: 

Answer  "yes"  to  question  4, 

or 

Answer  "yes"  to  question  5  and  answer  "yes"  to  either  question  6  or  question  7. 

Thus,  the  verdict  could  be  structured  so  that  the  jury  need  answer  no  further  questions  if  the 
insurer  prevails  on  either  question  4  or  questions  5  to  7.  However,  the  Committee  decided  that  the  jury 
should  answer  all  questions  in  the  interest  of  judicial  economy  in  case  any  part  of  the  verdict  is 
challenged. 

Also  note  that  not  all  cases  will  require  inquiry  into  all  statutory  elements,  so  the  verdict  questions 
should  relate  only  to  the  issues  disclosed  by  the  evidence,  and  only  those  portions  of  the  above 
instructions  that  relate  to  the  questions  that  are  ultimately  in  the  verdict  should  be  used. 

Burden  of  Proof.  The  burden  of  proof  as  to  all  questions  covered  by  the  instruction  is  upon  the 
insurance  company  and  is  the  middle  burden.  See  Wis  Jl-Civil  210. 
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3105  INSURANCE  CONTRACT:  FAILURE  OF  CONDITION  OR  BREACH  OF 

PROMISSORY  WARRANTY 

The  policy  issued  by  the  insurance  company  provides  (recite  the  condition  or 
promissory  warranty  contained  in  the  policy).  The  first  question  of  the  verdict  merely 
inquires  whether  there  was  (a  failure  of  this  condition  or  breach  of  this  promissory 
warranty)  that  existed  at  the  time  of  the  loss  in  question,  and  in  this  case  specifically 
whether  there  was  (a  failure  to  have  a  night  watchman  on  the  premises,  there  were 
inflammables  stored  on  the  premises)  at  the  time  the  (fire  occurred)  (loss  was  sustained). 

If  you  have  answered  the  first  question  finding  a  failure  of  this  condition  of  the 
policy  in  existence  at  the  time  of  the  loss,  then  you  will  answer  the  second  question 
which  I  have  just  read  to  you.  The  word  "risk"  refers  to  the  risks  the  company  insured 
against  in  its  policy.  Risk  is  increased  whenever  the  chance  of  loss  is  increased  by  a 
failure  of  the  condition  or  breach  of  promissory  warranty. 

If  you  have  answered  the  first  question  finding  a  failure  of  this  condition  of  the 
policy,  then  you  will  answer  this  second  question  which  I  have  just  read  to  you.  "To 
contribute  to  the  loss"  means  simply  whether  the  (use  of  the  premises  for  storage  of 
inflammables)  was  a  factor  contributing  to  the  loss.  This  does  not  mean  that  (the 
prohibited  storage  of  inflammables)  has  to  be  the  sole  cause  of  the  fire  or  even  a  cause 
of  the  fire  itself.  Any  contribution  whether  great  or  small  to  the  loss  or  the  extent  of  the 
loss  that  (the  storage  of  inflammables)  had  is  sufficient. 

COMMENT 

This  instruction  and  comment  were  approved  by  the  Committee  in  1980.  Editorial  changes  were 
made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 
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Wis.  Stat.  §  631.11(3)  (1977).  The  burden  of  proof  is  upon  the  insurance  company  as  to  all 
questions  and  it  is  the  middle  burden.  See  Wis  Jl-Civil  210. 

Warranties  are  of  two  kinds,  affirmative  and  promissory.  Failures  of  condition  and  breach  of 
promissory  warranty  are  closely  related  and  for  most  purposes  can  be  treated  as  synonymous.  Promissory 
warranties  are  those  that  require  that  something  shall  or  shall  not  be  done  after  the  policy  takes  effect. 
Therefore,  the  above  instruction  is  framed  in  terms  of  failure  to  have  a  night  watchman  on  the  premises 
and  storage  of  inflammables  so  as  to  give  examples  of  what  breach  of  promissory  warranty  or  condition 
might  give  rise  to  the  "increase  in  risk"  and  "contribution  to  the  loss"  the  statute  speaks  of. 

This  instruction  is  patterned  after  Wis.  Stat.  §  631.11(3)  and  in  part  on  Polar  Mfg.  Co.  v.  Integrity 
Mut.  Ins.  Co..  7  Wis.2d  443,  96  N.W.2d  822  (1959). 
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3110  INSURANCE  CONTRACT:  DEFINITION  OF  ’’RESIDENT”  OR  ’’MEMBER 

OF  A  HOUSEHOLD” 

Question  No. _ asks  was _ a  resident  of _ ’s  household  at  the  time  of 

the  (accident)  (injury). 

A  resident  of  a  household  is  one,  who,  in  a  manner  consistent  with  the  closeness  of 
a  family  or  household,  lives  under  the  same  roof. 

However,  a  person  may  be  a  resident  of  more  than  one  household  for  insurance 
purposes.  Residents  of  a  household  are  not  required  to  live  under  the  same  roof  to  be 
considered  part  of  the  same  household  for  insurance  purposes  provided  they  have  the  intent 
to  return  to  live  under  the  same  roof. 

Factors  you  may  consider  in  determining  residency  include: 

•  The  subjective  or  declared  intent  to  return,  if  any,  and  actions  evidencing  this 
intent; 

•  Whether  the  parties  live  in  a  close,  intimate,  and  informal  relationship; 

•  Whether  the  intended  duration  of  the  relationship  is  likely  to  be  substantial; 

•  Whether  it  is  reasonable  to  conclude  that  the  parties  would  consider  the 
relationship  when  contracting  for  insurance; 

•  The  age  of  the  respective  parties; 

•  Whether  a  separate  residence  is  established; 

•  The  self-sufficiency  of  the  person; 

•  The  frequency  and  duration  of  stays  in  the  residence; 

•  Whether  personal  possessions  remain  in  the  home; 
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•  Whether  a  person  is  driving  or  has  the  opportunity  to  drive  cars 
interchangeably  rather  than  by  merely  causal  use;  and, 

•  Whether  the  residence  continues  to  be  the  mailing  address  of  the  parties. 

A  determination  of  residency  is  based  upon  the  facts  of  each  individual  case. 

Consider  all  of  the  relevant  facts  and  circumstances  in  determining  whether _ was  a 

resident  of _ 's  household  at  the  time  of  the  (accident)  (injury).  No  single  factor  is 

controlling,  but  all  of  the  elements  must  combine  to  a  greater  or  lesser  degree  to  establish  the 
relationship. 

The  burden  of  proof  on  the  issue  of  whether _  was  a  resident  of _ 's 

household  is  upon  (plaintiff). 

If,  after  review  of  all  the  facts  and  circumstances  in  this  case  you  find  that  (plaintiff) 

was  a  resident  of _ 's  household  at  the  time  of  the  (accident)  (injury),  you  should  answer 

question _ on  the  Special  Verdict  "yes."  If  not,  you  should  answer  that  question  "no." 


COMMENT 

This  instruction  and  comment  were  approved  in  2002  and  revised  in  2012.  The  comment  was  also 
updated  in  2003. 

Muskevitch-Otto  v.  Otto.  2001  WI  App  242,  248  Wis.2d  1,  635  N.W.2d  611  (Ct.  App.  2001); 
Seichter  v.  McDonald.  228  Wis.2d  838,  845,  599  N.W.2d  71,  74  (Ct.  App.  1999);  Ross  v.  Martini.  204 
Wis.2d  354,  555  N.W.2d  381,  (Ct.  App.  1996);  Londre  v.  Continental  Western  Ins.  Co..  1 17  Wis.2d  54,  58, 
343  N.W.2d  128  (Ct.  App.  1983);  Belling  v.  Ham.  65  Wis.2d  108, 112-1 14  (1974);  Pamperin  v.  Milwaukee 
Mutual  Ins..  55  Wis.2d  27.  35-37. 197  N.W.2d  783  (1972);  Poem  v.  Crawford.  30  Wis.2d  206. 140N.W.2d 
193  (1966);  National  Farmers  Union  Property  &  Casualty  v.  Maca.  26  Wis.2d  399,  407-408  (1965). 

Resident;  Member.  Although  not  explicitly  stated,  the  terms  “resident”  or  “member”  of  a  household 
appear  to  be  equivalent.  The  Supreme  Court  has  used  them  interchangeably.  Belling,  pp.  109,  111; 
Pamperin,  pp.  33-34. 

The  term  “resident  or  member  of  the  same  household”  as  used  in  policies  of  automobile  liability 
insurance  is  not  ambiguous.  It  should  be  given  its  plain  and  common  meaning  regardless  of  whether  it  is  used 
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to  define  exclusion  or  inclusion  from  coverage  or  whether  the  question  is  one  of  creating  or  terminating  the 
relationship.  Pamperin.  p.  37. 

Factors.  No  single  factor  is  the  sole  or  controlling  test  of  whether  a  person  is  a  resident  of  a 
household.  Londre,  p.  54.  The  issue  of  residency  for  insurance  purposes  “is  fact  specific  to  each  case.” 
Seichter,  p.  845.  The  Seichter  court  approved  use  of  considerations  from  a  Minnesota  case,  Schoer  v.  West 
Bend  Mutual  Ins.  Co..  473  N.W.2d  73,  76  (Minn.  App.  1991)  which  had  been  cited  with  approval  in  Ross 
v.  Martini,  supra.  The  list  of  factors  in  paragraph  4  is  not  exhaustive. 

Unmarried  persons  can  be  residents  of  the  same  household,  but  whether  they  are  depends  on  the  facts 
in  each  case.  Quinlan  v,  Coombs.  105  Wis.2d  330,  333,  314  N.W.2d  125,  (Ct.  App.  1981). 

Residence  Distinguished  from  Domicile.  “It  might  be  said  that  ‘domicile’  includes  residence,  but 
‘residence’  does  not  necessarily  include  domicile.  Domicile  is  generally  regarded  as  the  place  where  a  man 
has  his  fixed  and  permanent  home  or  residence  to  which  he  intends  to  return  whenever  he  is  absent 
therefrom.”  Estate  of  Daniels.  53  Wis.2d  611,  614-5  (1971). 

The  length  of  time  necessary  to  establish  residency  for  insurance  purposes  is  sufficient  if  “the 
intended  duration  is  likely  to  be  substantial.”  Pamperin.  p.  37  “[W]hile  the  intended  duration  does  not  require 
the  permanency  generally  associated  with  the  establishment  of  a  legal  domicile,  something  more  is  required 
than  a  mere  temporary  sojourn.”  Pamperin.  p.  35. 

Thus,  a  person  may  have  only  one  domicile  but  may  have  more  than  one  household  for  insurance 
purposes.  Londre.  p.  58. 

Children.  A  child  placed  in  a  family-operated  foster  home  pursuant  to  a  court  dispositional  order 
under  sec.  48.34  Stats,  is  considered  a  resident  of  that  household  for  insurance  purposes.  A.G.  v.  Travelers 
Ins.  Co..  1 12  Wis.2d  18,  24  (Ct.  App.  1983). 

The  intent  of  minor  children  of  divorced  parents  is  discussed  in  Ross  v.  Martini,  supra,  pp.  358-9. 
Where  the  child  is  of  tender  years,  the  finder  of  fact  would  look  to  the  intent  of  the  child’s  parent  or 
custodian.  Muskevitch-Otto  v.  Otto,  par.  9  p.  8.  Generally,  the  issue  of  residence  for  minor  children  of 
divorced  parents  is  “inexorably  linked”  to  custody  provided  in  the  divorce  decree.  Ross,  p.  359.  It  is  possible 
in  joint  custody  situations  for  children  to  be  members  of  both  parents’  households  for  insurance  purposes. 
Londre,  supra,  p.  59. 

Divorce.  As  a  matter  of  public  policy,  removal  from  a  household  following  commencement  of 
divorce  proceedings  and  during  the  pendency  of  the  action  is  not  a  factor  to  be  given  weight  in  determining 
residency  in  a  family  household.  Language  to  the  contrary  in  the  Poem  case  is  withdrawn.  Belling  v.  Ham. 
65  Wis.2d  108,  115-116,  221  N.W.2d  888  (1974).  However,  this  modification  of  Poem  appears  to  be 
limited  to  divorce  proceedings.  Seichter,  p.  843,  fn.  1. 

Intent.  While  Pamperin.  pp.  35,  37,  Seichter,  pp.  843-844,  and  other  cases  hold  that  no  one  element 
is  controlling  on  the  question  of  household  membership,  and  an  individual’s  subjective  or  declared  intent, 
while  a  fact  to  be  considered,  is  also  not  controlling,  the  Court  of  Appeals  in  Muskevitsch-Otto  v.  Otto 
supra,  approved  an  instruction  which  made  intent  “the  key  element.”  The  instruction  provided  that  “In 
deciding  whether  a  person  is  a  resident  of  a  particular  household,  the  key  element  is  the  intent  of  that  person 
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to  be  a  resident  of  the  household  in  question  and  to  live  under  the  same  roof .  .  .  (emphasis  supplied).  In 
harmonizing  these  decisions,  the  Committee  believes  that  because  of  the  fact-driven  nature  of  these  cases, 
intent  might  assume  more  importance  in  a  particular  situation.  However,  none  of  the  Pamperin  elements 
(including  intent)  predominates  as  a  matter  of  law.  Until  further  guidance  on  this  issue  is  received  from  the 
appellate  courts,  the  Committee  believes  the  more  prudent  course  is  to  follow  Pamperin  and  Seichter. 

“In  Your  Care”  Policy  Language.  For  cases  involving  policy  language  dealing  with  the  term  “in 
your  care,”  see  also,  Cierzan  v.  Kriegah  2002  WI  App  317,  259  Wis.2d  264,  655  N.W.2d  217.  In  this 
decision,  the  court  of  appeals  listed  the  relevant  considerations  in  determining  whether  a  person  is  in  the  care 
of  the  insured. 
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3112  OWNER'S  PERMISSION  FOR  USE  OF  AUTOMOBILE 

If  an  owner  of  an  automobile  gives  his  or  her  permission  to  another  to  use  his  or 
her  automobile,  that  person  has  the  right  to  use  the  vehicle  as  long  as  he  or  she  does  not 
substantially  violate  the  terms  and  conditions  placed  upon  its  use  by  the  owner. 

An  owner  of  an  automobile  may  restrict  or  limit  the  length  of  time  or  the  kind  of 
use  to  which  the  automobile  is  to  be  put  by  the  person  using  it. 

If  the  person,  to  whom  permission  was  given  by  the  owner,  does  not  obey  the 
restrictions  placed  upon  its  use,  as  those  restrictions  relate  to  a  period  of  time,  or  the 
purpose  for  which  the  car  was  to  be  used,  and  you  determine  that  the  use  was  a 
substantial  deviation  from  the  restrictions  placed  by  the  owner  at  the  time  permission 
for  its  use  was  granted,  then  you  must  find  that  the  use  of  the  car  was  not  within  the 
scope  of  permission. 

As  used  in  this  instruction,  the  term  "substantial  deviation"  means  that  the  person 
borrowing  the  car  exceeded  the  scope  of  the  permitted  use  significantly  in  a  way  that 
was  clearly  not  in  the  contemplation  of  the  parties  at  the  time  permission  was  initially 
granted  by  the  owner. 

[A  person  who  uses  a  car  with  the  owner's  permission  may  allow  another  person 
to  drive  it  unless  expressly  prohibited  by  the  owner  from  so  doing  and  so  long  as  such 
driving  is  within  the  scope  of  the  permission  granted  by  the  owner.  Any  express 
prohibition  by  the  owner  against  another  person's  driving  the  car  is  a  valid  restriction 
and  must  be  recognized  by  you  as  binding  upon  the  person  to  whom  permission  was 
initially  granted.] 

The  limitations,  if  any,  upon  the  scope  or  extent  of  the  permission  must  be 
determined  from  the  understanding,  either  express  or  implied,  between  the  owner  and 
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the  person  using  the  car.  This  understanding  is  to  be  determined  from  all  of  the  facts 
and  circumstances  surrounding  the  granting  of  permission. 

It  is  for  you,  the  jury,  to  determine  whether  under  the  facts  of  this  case,  the  owner 
did  restrict  the  permission  given  by  limiting  the  time  or  purpose  of  such  use,  and  if  you 
find  that  there  were  restrictions,  whether  the  user  substantially  deviated  from  those 
restrictions  placed  upon  the  car's  use  by  the  owner. 


COMMENT 

This  instruction  and  comment  were  originally  approved  by  the  Committee  in  1980.  The 
instruction  was  revised  in  1992.  The  comment  was  updated  in  1992. 

Wis.  Stat  §  632.32. 

Krebsbach  v.  Miller,  22  Wis.2d  171, 125  N.W.2d  408  (1963).  Employers  Ins.  Co.  v.  Pelczvnski,  153 
Wis.2d  303,  451  N.W.2d  300  (Ct  App.  1989).  As  to  statutory  purpose  for  the  benefit  of  injured  persons, 
see  Pavelski  v.  Roginski,  1  Wis.2d  345,  84  N.W.2d  84  (1957).  Prisuda  v.  General  Cas.  Co.,  272  Wis.  41,  74 
N.W.2d  777  (1956).  7  Am.  Jur.2d  Automobile  Insurance  §§  109-126  at  420-446  (1963).  An  insured  to  whom 
a  policy  has  been  issued  and  who  has  the  complete  possession  and  control  of  the  vehicle  is  considered 
to  be  an  "owner"  under  these  instructions.  See  7  Am  Jur.2d  Automobile  Insurance  §  115  at  428  (1963). 

Where  a  minor  is  the  real  owner  of  the  vehicle  and  is  exercising  an  owner's  control  over  the 
vehicle,  and  where  title  of  the  car  and  insurance  has  been  taken  in  the  name  of  the  father  as  a  matter  of 
convenience  or  economy,  when  the  son  loans  the  vehicle  to  another  the  father's  consent  or  permission  is 
presumed  as  a  matter  of  law.  No  jury  issue  is  presented.  Nordahl  v.  Peterson.  68  Wis.2d  538, 229  N.W.2d 
682.  American  Family  Mutual  Ins.  Co.  v.  Osuskv.  90  Wis.2d  142,  279  N.W.2d  719  (Ct  App.  1979). 
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3115  FAILURE  OF  INSURED  TO  COOPERATE 

Question _ inquires  whether  the  insured, _ ,  failed  to  cooperate  with  his  or  her 

insurer, _ ,  in  its  defense. 

Cooperation  does  not  mean  that _ ,  the  insured,  is  to  combine  with _ ,  the 

insurer,  to  present  a  sham  defense.  Cooperation  does  mean  that  there  shall  be  a  fair,  frank 
and  truthful  disclosure  of  information  reasonably  demanded  by  the  insurer  for  the  purpose 
of  enabling  it  to  determine  whether  or  not  there  is  a  genuine  defense. 

An  insurer  must  have  from  the  insured  a  complete  and  truthful  statement  of  the  facts 
in  order  to  prepare  an  adequate  defense  in  cases  of  contested  liability  or  to  prepare  a  just 
settlement.  This  statement  must  be  made  in  a  spirit  of  cooperation  and  helpfulness  by  the 
insured,  who  is  in  many  cases  the  only  source  of  information  available  to  the  insurer.  Any 
untruthful  statement  or  testimony  must  be  made  consciously,  that  is,  it  must  be  deliberate  and 
willful  falsification. 

The  burden  of  proof  with  respect  to  your  answer  to  this  question  is  upon  the  insurer, 
_ ,  who  contends  that  you  should  answer  this  question  "yes." 

COMMENT 

This  instruction  was  approved  by  the  Committee  in  1967.  The  comment  was  updated  in  1980  and 
revised  in  2016.  An  editorial  correction  was  made  in  1996. 

As  to  the  first  paragraph,  see  Buckner  v.  General  Cas.  Co..  207  Wis.  303, 309, 24 1  N. W.  342  ( 1 932); 
Dietz  v.  Hardware  Dealers  Mut.  Fire  Ins.  Co..  88  Wis. 2d  496,  276  N.W.2d  808  (1979);  McDonnell  v. 
Hestnes.  47  Wis.2d  553,  177  N.W.2d  845  (1970). 

As  to  the  second  paragraph,  see  Kurz  v.  Collins.  6  Wis. 2d  538,  546, 95  N.  W.2d  365  (1958);  Buckner 
v.  General  Cas,  Co.,  supra  at  309. 

©2016,  Regents,  Univ.  of  Wis. 

1 


3115 


WIS  JI-CIVIL 


3115 


Over-cooperation  is  not  a  failure  to  cooperate,  Buchberger  v.  Mosser,  236  Wis.  70,  75,  294  N.W. 
492  (1940). 

Willful  refusal  to  verify  an  answer  is  noncooperation,  Jenkinson  v.  New  York  Cas.  Co.,  241  Wis. 
328,332,  6  N.W.2d  192  (1942). 

The  question  of  noncooperation  should  be  tried  after  the  trial  on  the  negligence  liability  issue.  Kurz 
v.  Collins,  supra  at  549-550. 

With  respect  to  the  defense  of  noncooperation  by  a  motor  vehicle  liability  insurer,  Wis.  Stat. 
§  632.34  (1979)  states  that  such  defense  is  not  effective  against  a  third  person  making  a  claim,  unless  there 
was  collusion  between  the  third  person  and  the  insured  or  unless  the  claimant  was  a  passenger  in  the  insured 
vehicle. 
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3116  FAILURE  TO  COOPERATE:  MATERIALITY 

Question _ inquires  whether  the  failure  of  the  insured, _ ,  to  cooperate  with 

the  insurer, _ ,  in  its  defense  was  so  material  as  to  prejudice _ ,  the  insurer. 

By  your  answer  to  this  question,  you  are  to  determine  whether  the  (false  statements) 

(false  testimony)  (were)  (was)  harmful,  injurious,  or  damaging  to _ ,  the  insurer,  to  the 

extent  that  it  was  unable  to  make  a  thorough  investigation  so  as  to  prepare  an  adequate 
defense  or  to  make  a  just  settlement. 

The  burden  of  proof  with  respect  to  this  question  is  upon  the  insurer, _ ,  who 

contends  that  you  should  answer  this  question  "yes." 


COMMENT 

This  instruction  and  comment  were  approved  by  the  Committee  in  1967.  The  comment  was  updated 
in  1980  and  revised  in  2016. 

To  avoid  liability,  the  insurer  must  also  prove  that  the  failure  of  the  insured  to  cooperate  is  material 
and  prejudicial.  Ansul  v.  Employers  Ins.  Co.  of  Wausau.  345  Wis.2d  373,  393  (Ct.  App.  2012).  The  insurer 
must  demonstrate  actual  prejudice,  not  merely  the  possibility  of  prejudice.  Foote  v.  Douglas  County.  29 
Wis.2d  602,  608  (1966). 

"Where  the  rights  of  an  injured  third  party  have  intervened  subsequent  to  the  issuance  of  the  contract 
of  insurance,  the  insurer  should  not  be  freed  from  liability  to  such  third  party  on  the  ground  of 
non-cooperation  of  the  insured  unless  the  insurer  is  harmed  thereby."  Kurz  v.  Collins.  6  Wis.2d  538,  551, 
95  N.W.2d  365  (1958). 

With  respect  to  the  defense  of  non-cooperation  by  a  motor  vehicle  liability  insurer,  Wis.  Stat.  § 
632.34  ( 1 979)  states  that  such  defense  is  not  effective  against  a  third  person  making  a  claim,  unless  there  was 
collusion  between  the  third  person  and  the  insured,  or  unless  the  claimant  was  a  passenger  in  the  insured 
vehicle. 
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In  Dietz  v.  Hardware  Dealers  Mut.  Fire  Ins.  Co.,  88  Wis.2d  496,  276  N.W.2d  808  (1979),  the  court 
cited  from  Kurz  v,  Collins  regarding  the  relation  between  materiality  and  prejudice: 

When  it  is  stated  that  a  false  statement  or  testimony  must  be  material  in  order  to 
breach  a  policy  co-operation  condition,  it  means  that  the  same  must  be  material  to 
the  issue  of  the  liability  of  the  company  on  its  policy.  In  a  sense,  whether  a  false 
statement  or  testimony  is  material  to  the  insurance  company's  liability  on  its  policy 
is  closely  akin  to  whether  the  company  has  been  prejudiced  thereby,  but  we  deem 
materiality  to  be  broader  in  scope  than  prejudice.  Kurz  v.  Collins,  supra  at  546. 

The  burden  of  proof  is  on  the  insurer.  Dietz  v.  Hardware  Dealers  Mut.  Fire  Ins.  Co..  88  Wis.2d  496, 
276  N.W.2d  808  (1979);  Schauf  v.  Badger  State  Mut.  Cas.  Co..  36  Wis.2d  480,  153  N.W.2d  510  (1967); 
Foot e  v.  Douglas  Co„  29  Wis.2d  602,  607,  139  N.W.2d  628  (1965). 

See  also  McDonnell  v.  Hestnes.  47  Wis.2d  553,  1 77  N.W.2d  845  (1970);  Boschek  v.  Great  Lakes 
Mut.  Ins.  Co..  19  Wis.2d  514,  520,  120N.W.2d  703  (1962k  Schneck  v.  Mutual  Serv.  Co..  18  Wis.2d  566, 
576,  119  N.W.2d  342  (1962);  Stippich  v,  Morrison.  12  Wis.2d  331,  336-7,  107  N.W.2d  125  (1960). 

Where  the  insured's  contradictory  statements  were  exposed  only  6  days  before  trial,  a  continuance 
should  have  been  granted  to  allow  the  insurer  a  more  exhaustive  investigation  based  upon  the  effects  of  the 
new  facts.  Dietz  v.  Hardware  Dealers  Mut.  Fire  Ins.  Co.,  supra  at  507. 

See  also  Comment,  Wis  Jl-Civil  3115. 
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3117  FAILURE  TO  GIVE  NOTICE  TO  INSURER 

Question _ inquires  whether  the  insured, _ ,  failed  to  give  (immediate 

written  notice)  (written  notice  as  soon  as  practicable)  to  the  insurer,  of  the  collision  in 
question. 

The  terms  of  the  contract  of  insurance  require  the  insured, _ ,  to  give 

(immediate  notice,  etc.). 

("Immediate"  in  this  connection  means  as  soon  as  reasonably  necessary  under  the 
circumstances  to  do  the  thing  required.) 

("As  soon  as  practicable"  in  this  connection  means  notice  to  be  given  with 
reasonable  dispatch  and  within  a  reasonable  time  in  view  of  all  the  facts  and 
circumstances  of  the  case.) 

The  burden  of  proof  with  respect  to  your  answer  to  this  question  is  upon  the 
insurer, _ ,  who  contends  that  you  should  answer  this  question  "yes." 


COMMENT 

This  instruction  and  comment  were  approved  by  the  Committee  in  their  present  form  in  1971. 
The  comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were 
made  to  the  instruction. 

Wis.  Stati  §  632.26  (1979);  Wis.  Stat.  §  631.81(1)  (1975).  See  also  Gerrard  Realty  Com,  v.  American 
States  Inc.  Co.,  89  Wis.2d  13C,  146,  277  N.W.2d  863  (1979);  Ehlers  v.  Colonial  Penn.  Inc.  Co.,  81  Wis.2d  64, 
259  N.W.2d  718  (1977). 

Ignorance  of  policy  provisions  or  a  belief  coverage  is  questionable  is  not  an  excuse  for  the  failure 
to  give  notice.  Gerrard  Realty  Corp.  v.  American  States  Inc.  Co.,  supra  at  145;  State  Bank  of  Viroqua  v. 
Capitol  Indem.,  61  Wis.2d  699,  214  N.W.2d  42  (1974). 

"As  soon  as  practicable,”  "immediately,"  "forthwith,"  "promptly"  were  collectively  defined  in  RTE 
Corp.  v.  Maryland  Cas.  Co.,  74  Wis.2d  614,  627,  247  N.W.2d  171  (1976)  in  the  following  manner: 

The  words  "immediately,"  "forthwith,"  "promptly,"  "as  soon  as  practicable"  all 
require  notice  in  "a  reasonable  time."  See:  5A  Appleman,  Insurance  Law  and 
Practice,  §§  3501-03;  Annot.,  18  A.L.R.2d  443,  448  (1951). 
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The  court,  in  RTE  Corp.,  supra  at  628-629  also  compiled  a  comprehensive  listing  of  Wisconsin 
cases  wherein  various  periods  of  delay  were  found  not  to  be  "as  soon  as  practicable": 

Sanderfoot  v.  Sherry  Motors,  Inc.,  33  Wis.2d  301,  147  N.W.2d  255  (1967)  (Auto 
liability  policy;  delay  of  seven  and  one-half  months  not  "as  soon  as  practicable" 
as  a  matter  of  law;  excuse  based  on  apparently  trivial  nature  of  accident  rejected 
on  the  facts.); . . .  Buss  v.  Clements.  18  Wis.2d  407, 118  N.W.2d  928  (1963)  (Auto 
liability  policy;  where  insured  knew  of  accident  and  injury  at  the  time,  not  "as 
soon  as  practicable"  to  give  notice  three  years  later,  as  a  matter  of  law.);  Britz  v. 
American  Ins.  Co.,  2  Wis.2d  192,  86  N.W.2d  18  (1957)  (Insurance  against  theft  of 
truck;  unexplained  delay  of  three  months  not  "as  soon  as  practicable"  as  a  matter 
of  law.);  Calhoun  v.  Western  Cas.  &  Sur.  Co.,  260  Wis.  34,  49  N.W.2d  911  (1951) 

(Auto  liability  policy;  delay  in  notice  of  one  year,  apparently  unexplained,  held 
not  "as  soon  as  practicable"  as  a  matter  of  law.);  Parrish  v.  Phillips,  229  Wis.  439, 

282  N.W.  551  (1938)  (Auto  liability  policy;  notice  required  "as  soon  as  practicable" 
after  twenty  days  from  accident;  unexplained  delay  for  additional  thirteen  days 
was  non-compliance  as  a  matter  of  law.)  .... 

Before  a  court  may  find  noncompliance  with  notice  provisions  as  a  matter  of  law,  it  must  be  able 

to  say: 

(1)  that  there  is  no  material  issue  of  fact  as  to  when  notice  was  given,  and  when  under  the 
policy  the  duty  to  give  it  arose;  and 

(2)  that  no  jury  could  reasonably  find  the  delay  to  have  constituted  only  such  time  as  was 
"reasonably  necessary"  under  the  circumstances.  Gerrard  Realty  Corp.  v.  American  States  Ins.  Co.,  supra 
at  144n;  RTE  Corp.  v.  Maryland  Cas.  Co.,  supra  at  628-629. 

See  also  Ehlers  v.  Colonial  Penn.  Ins.  Co.,  81  Wis. 2d  64,  259  N.W.2d  718  (1977);  Kolbeck  v.  Rural 
Mut.  Ins.  Co..  70  Wis.2d  655,  235  N.W.2d  466  (1975);  Allen  v.  Ross.  38  Wis.2d  209, 156  N.W.2d  435  (1968); 
Sanderfoot  v.  Sherry  Motors,  Inc.,  33  Wis.2d  301,  147  N.W.2d  255  (1966);  Peterson  v.  Warren.  31  Wis.2d 
547,  562, 143  N.W.2d  560  (1965);  American  Ins.  Co.  v.  Rural  Mut.  Cas.  Ins.  Co,  11  Wis.2d  405, 105  N.W.2d 
798  (1960);  Illinois  Cent  R.R.  Co.  v.  Blaha,  3  Wis.2d  638,  644,  89  N.W.2d  197  (1957);  Calhoun  v.  Western 
Cas.  &  Sur.  Co..  260  Wis.  34,  49  N.W.2d  911  (1951);  Parrish  v.  Phillips,  229  Wis.  439,  282  N.W.  551  (1938); 
Underwood  Veneer  Co.  v.  London  Guar.  &  Accident  Co.,  100  Wis.  378,  381,  75  N.W.  996  (1898);  Foster 
v.  Fidelity  &  Cas.  Co.  of  New  York,  99  Wis.  447,  451-452,  75  N.W.  69  (1898). 
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3118  FAILURE  TO  GIVE  NOTICE  TO  INSURER:  MATERIALITY 

Question _ inquires  whether  the  failure  of  the  insured  to  give  timely  notice  to  the 

insurer  was  immaterial  so  as  not  to  prejudice  the  insurer. 

By  your  answer  to  this  question,  you  are  to  determine  whether  the  failure  of  the 
insured  to  (give  timely  written  notice)  (give  written  notice  as  soon  as  practicable)  was 
harmless  and  noninjurious,  so  that  the  insurer  was  not  prevented  from  making  a  thorough 
investigation  and  from  presenting  every  available  defense. 

The  burden  of  proof  with  respect  to  your  answer  to  this  question  is  upon  the  insured, 
_ ,  who  contends  that  you  should  answer  this  question  "yes." 


COMMENT 

This  instruction  and  comment  were  approved  by  the  Committee  in  1 97 1 .  The  comment  was  updated 
in  1980  and  2001. 

Wis.  Stat.  §  631.81(1)  (1975);  Wis.  Stat.  §  632.26  (1979). 

See  Comment,  Wis  Jl-Civil  3117. 

See  also  Sanderfoot  v.  Sherry  Motors.  Inc..  33  Wis.2d  301,  309, 147  N.W.2d  255  (1966);  Peterson 
v,  Warren.  31  Wis.2d  547,  564,  143  N.W.2d  560  (1965);  Kohls  v.  Glassman.  29  Wis.2d  324,  139  N.W.2d 
37  (1965);  Buss  v.  Clements.  18  Wis.2d  407,  118  N.W.2d  928  (1962). 

In  Mt.  Pleasant  v.  Hartford  Accident  &  Indemnity.  2001  WI  App  38,  If  13  n.3,  241  Wis.2d  327,  625 
N.W.2d  3 1 7,  the  court  found  prejudice  to  the  insurer  where  the  insured  gave  notice  30  months  late.  The  court 
said  because  of  the  late  notice,  the  insurer:  (1)  could  not  seek  an  immediate  determination  of  coverage;  (2) 
could  not  participate  in  prelawsuit  mediation;  (3)  could  not  select  defense  counsel  and  control  the  defense; 
and  (4)  was  prevented  from  selecting  the  same  counsel  representing  an  unrelated  defendant,  "which  would 
have  kept  the  attorney’s  fees  much  lower. 
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3200  PRODUCTS  LIABILITY:  LAW  NOTE 

Products  liability  falls  into  three  categories:  (1)  breach  of  warranty  (expressed  or 
implied);  (2)  common  law  negligence;  and  (3)  strict  liability  in  tort. 

In  each  of  the  above  theories,  it  is  necessary  to  establish  that:  (a)  the  product  was 
defective;  (b)  the  defect  existed  at  the  time  the  manufacturer  or  seller  relinquished  control; 
(c)  the  injury  resulted  from  the  use  of  the  product. 

1.  Breach  of  Warranty 

A  claim  for  breach  of  warranty  ordinarily  depends  upon  a  contractual  relationship 
between  the  parties.  The  doctrine  of  privity  of  contract  is  essential  to  a  breach  of  warranty 
claim.1 

The  requirement  as  to  privity  of  contract  does  not  apply  to  members  of  the  buyer's 
family  or  guests  in  the  buyer's  home,  both  of  whom  may  take  advantage  of  any  warranty 
existing  between  the  buyer  and  the  seller  if  it  is  reasonable  to  expect  that  the  person  may  use, 
consume,  or  be  affected  by  the  goods,  and  that  person  is  injured  by  the  breach  of  the 
warranty,  expressed  or  implied.2 

There  may  exist  both  an  express  warranty  and  implied  warranty  in  the  same  sale.3 

The  most  significant  implied  warranties  relate  to  merchantability  and  fitness  for 
intended  purpose.4 

Two  provisions  of  the  Uniform  Commercial  Code  under  Ch.  402  of  the  Wisconsin 
Statutes  present  difficulty  for  the  consumer  or  user  who  is  injured  by  the  defective  product, 
namely:  (1)  the  requirement  that  the  defendant  be  given  notice  of  the  breach  of  warranty 
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within  a  reasonable  period  of  time,  and  (2)  disclaimer  which  allows  the  seller  to  disclaim  all 
warranties,  including  warranty  of  merchantability,  by  giving  an  appropriate  notice.5 

Notice  of  breach  of  warranty  within  a  reasonable  time  is  a  condition  precedent  to 
liability.6  The  notice  need  not  be  in  any  particular  form  (written  or  oral),  but  it  must  fairly 
inform  the  seller  of  the  breach  of  warranty  and  that  the  buyer  will  look  to  the  seller  for 
damages.7  The  notice  requirement  applies  to  both  expressed  and  implied  warranties.8 

Although  the  question  of  timeliness  of  notice  is  usually  one  of  fact  for  the  jury,  an 
unreasonable  delay  may  be  determined  as  a  matter  of  law.9  Knowledge  by  the  seller  of  the 
facts  which  give  rise  to  breach  of  warranty  does  not  relieve  the  buyer  of  the  requirement  to 
give  notice.10 

Under  proper  circumstances,  a  seller  may  be  held  to  have  waived  the  statutory 
requirement  of  notice  of  breach  of  warranty  and  may  also  be  held  to  be  estopped  from 
asserting  want  of  notice  by  the  buyer,  but  waiver  and  estoppel  must  be  pleaded  by  the 
buyer.11 

The  seller  may  disclaim  a  warranty  either  orally  or  in  writing.12  A  written  disclaimer 
must  be  sufficiently  conspicuous  so  as  to  charge  the  buyer  with  knowledge  of  it,  and  this 
question  is  for  the  court.13 

Disclaimers  which  are  contrary  to  public  policy  or  contrary  to  statute  are  void.14  An 
"as  is"disclaimer  negates  any  implied  warranty  of  fitness  for  a  particular  purpose.15 

The  product,  as  warranted,  must  be  used  for  its  intended  purpose.  When  the  buyer 
misuses,  alters  the  product,  or  uses  it  for  a  purpose  other  than  its  intended  use,  warranty  does 
not  apply.16 
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2.  Negligence 

Privity.  The  privity  of  contract  rule  is  inapplicable  to  actions  predicated  upon 
common  law  negligence.17 

Duty.  The  duty  of  a  manufacturer  or  supplier  of  a  product  is  to  exercise  ordinary  care 
to  insure  that  the  product  will  not  create  an  unreasonable  risk  of  injury  or  damage  to  the  user 
or  owner  when  used  in  its  intended  or  foreseeable  manner.18  This  duty  must  be  "approached 
from  the  standpoint  of  the  standard  of  care  to  be  exercised  by  the  reasonably  prudent  person 
in  the  shoes  of  the  defendant  manufacturer  or  supplier."19  A  manufacturer,  among  other 
requirements,  is  required  to  exercise  ordinary  care  in  the  manufacture  of  its  product  in  the 
following  respects:  (1)  safe  design  of  the  product  so  that  it  will  be  fit  for  its  intended  or 
foreseeable  purpose;  (2)  construction  of  the  product  so  that  the  materials  and  workmanship 
furnished  will  render  the  product  safe  for  its  intended  or  foreseeable  use;  (3)  adequate 
inspections  and  tests  to  determine  the  extent  of  defects  both  as  to  materials  and 
workmanship;  (4)  adequate  warnings  of  danger  in  the  use  of  the  product  and  adequate 
instructions  as  to  the  proper  use  of  the  product  which  is  dangerous  when  used  as  intended.20 

Warnings  and  Instructions.  A  warning  or  instruction,  when  required,  must  be 
reasonably  calculated  to  reach  and  be  understood  by  those  likely  to  use  the  product.  The 
warning  must  be  sufficient  to  inform  the  average  user  of  the  nature  and  extent  of  the  danger 
which  he  or  she  may  encounter  in  the  use  of  the  product.21 

Before  a  seller  can  be  held  responsible  for  failure  to  warn,  the  seller  must  have  actual 
or  constructive  notice  of  the  dangers  of  the  product.22  Where  a  seller  undertakes  to  give 
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instructions  as  to  the  proper  use  of  a  product,  the  seller  assumes  the  duty  of  adequate 
instructions  and  to  calling  attention  to  dangers  to  be  avoided.23 

Res  Ipsa  Loquitur.  The  plaintiff  may  invoke  the  doctrine  of  res  ipsa  loquitur.  The 
following  elements  must  concur  before  res  ipsa  loquitur  will  be  invoked:  (1)  the  accident 
must  be  of  a  kind  which  ordinarily  does  not  occur  in  the  absence  of  someone's  negligence; 
(2)  it  must  be  caused  by  the  agency  or  instrumentality  within  the  exclusive  control  of  the 
defendant;  and  (3)  it  must  not  have  been  due  to  the  contributory  negligence  of  the  plaintiff.24 
The  contributory  negligence  referred  to  in  element  (3),  as  to  res  ipsa  loquitur,  does  not  bar 
recovery  since  Wisconsin  adheres  to  the  comparative  negligence  rule.25  In  applying  the  res 
ipsa  loquitur  doctrine,  the  right  to  control  is  the  important  factor  and  actual  control  is  not 
necessary.26  Where  the  product  has  been  subject  to  misuse  and  abuse  by  the  user,  the 
doctrine  of  res  ipsa  loquitur  may  not  apply.27  This  doctrine  has  been  applied  in  two  exploding 
bottle  cases.28 

Contributory  Negligence.  Contributory  negligence  is  a  defense  in  products  liability 
actions  predicated  upon  common  law  negligence.  The  buyer  has  a  duty  to  use  ordinary  care 
for  his  own  safety  and  protection. 

Defenses.  The  following  conduct  on  the  part  of  the  plaintiff  may  constitute  defenses 
to  an  action  based  on  a  defective  product:  (1)  negligent  failure  to  discover  the  defective 
condition;  (2)  use  of  the  product  after  discovery  of  the  defect;  and  (3)  use  of  the  product  in 
a  manner  that  could  not  have  been  reasonably  foreseen  by  the  manufacturer.29 

Statutory  Violations.  Generally,  when  a  statute  is  designated  to  protect  a  certain  class 
of  persons  from  a  particular  hazard,  and  the  statute  sets  up  a  standard  of  conduct,  the 
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violation  of  such  statute  constitutes  negligence  as  a  matter  of  law  or  at  least  is  evidence  of 
negligence.30 

Generally,  a  violation  of  a  criminal  statute  constitutes  negligence  per  se.31 
3.  Strict  Product  Liability  (Common  Law;  Before  2011  Wisconsin  Act  2,  effective  for 
actions  that  are  commenced  on  or  after  February  1,  201 1) 

The  law  of  strict  product  liability  was  substantially  altered  in  20 1 1  with  the  enactment 
of  20 1 1  Wisconsin  Act  2.  This  section  covers  the  common  law  of  strict  liability  that  existed 
prior  to  the  enactment  of  201 1  Wisconsin  Act  2.  For  a  summary  of  the  changes  to  strict 
products  liability  law  in  Wisconsin  made  by  the  new  legislation,  see  the  comment  to  Wis  JI- 
Civil  3260.1. 

Strict  liability  applies  not  only  to  the  manufacturer  but  also  to  the  distributor, 
wholesaler,  and  retailer.32  The  concept  of  strict  tort  liability  may  be  misleading.  Strict  tort 
liability  does  not  make  the  manufacturer  or  seller  an  insurer,  nor  does  it  impose  absolute 
liability.  Rather,  it  relieves  the  injured  "user"  from  proving  specific  acts  of  negligence  and 
protects  him  or  her  from  the  contractual  defenses  of  notice  of  breach,  disclaimer,  and  lack 
of  privity.33 

Elements.  The  following  elements  must  be  proved  to  warrant  recovery  under  the 
doctrine  of  strict  liability  in  tort:  (1)  that  the  product  was  in  a  defective  condition 
unreasonably  dangerous;  (2)  that  the  product  was  defective  when  it  left  the  possession  or 
control  of  the  seller;  (3)  that  the  defect  was  a  cause  (substantial  factor)  of  the  plaintiffs 
injury;  (4)  that  the  seller  was  engaged  in  the  business  of  selling  such  products  (it  does  not 
apply  to  an  isolated  or  infrequent  sale);  and  (5)  that  the  product  was  one  which  the  seller 
expected  to  and  did  reach  the  consumer  without  substantial  change. 
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The  term  "seller"  includes  restauranteur,  manufacturer,  distributor,  wholesaler,  and 
retailer.34  One  who  represents  a  product  to  be  his  or  her  own  is  subject  to  the  same  liability 
as  if  he  or  she  was  the  manufacturer.35  A  product  is  unreasonably  dangerous  when  it  is 
dangerous  beyond  that  contemplated  by  the  ordinary  user  who  purchases  it  with  the  ordinary 
knowledge  common  to  the  community  as  to  its  characteristics.36 

A  defective  product  is  one  which,  when  sold  by  a  seller,  is  in  a  condition  not 
contemplated  by  the  ordinary  consumer  which  is  unreasonably  dangerous.37  A  product  may 
be  defective  by  reason  of  manufacturer  or  design.  A  failure  to  give  adequate  directions  or 
warnings  may  likewise  constitute  a  "defective"  condition.38 

Where  an  adequate  warning  is  given,  the  seller  may  reasonably  assume  that  it  would 
be  read  and  heeded;  a  product  bearing  such  warning,  which  would  be  safe  for  use  if 
followed,  is  not  in  a  defective  condition  nor  is  it  unreasonably  dangerous.39 

The  mere  showing  of  product  malfunction  evidences  a  defective  condition.40 

A  seller  cannot  immunize  himself  against  liability  under  strict  tort  liability  theory  by 
inserting  an  exculpatory  clause  in  the  sales  contract  as  he  or  she  may  do  with  respect  to 
negligence  and  warranty.41 

Defenses.  The  liability  under  the  strict  tort  liability  theory  is  subject  to  the  defense 
of  contributory  negligence.  Some  of  the  defenses  of  contributory  negligence:  (1)  failure  to 
use  the  product  for  the  intended  purpose;  (2)  abuse  or  alteration  of  the  product;  and  (3)  use 
of  the  product  where  its  intended  use  is  coupled  with  inherent  danger.  The  mere  failure  of 
the  user  of  the  product  to  discover  a  defect  or  guard  against  the  possibility  of  a  defect  does 
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not  render  the  user  of  the  product  contributorily  negligent.42  A  user  may  be  contributorily 
negligent  if  he  or  she  voluntarily  exposes  himself  or  herself  to  a  known  danger.43 
4.  Strict  Product  Liability  (Wis.  Stat.  §  895.045(3),  895.046,  and  895.047,  (Effective  for 
Actions  Commenced  On  or  After  February  1,  201 1) 

The  law  controlling  product  claims  based  on  strict  liability  was  substantially  altered 
by  the  legislature  in  20 1 1  with  the  enactment  of  20 1 1  Wisconsin  Act  2.  The  act's  provisions 
are  effective  for  actions  commenced  after  January  31,  201 1. 

Section  895.047(l)(a)  specifies  three  ways  in  which  a  product  may  be  defective:  a 
manufacturing  defect,  design  defect  or  an  inadequate  instructions/wamings  defect.  Each  of 
these  are  defined  in  the  Act.  The  definitions  are  taken  from  the  Restatement  (Third)  of  Torts: 
Products  Liability,  sec.  2.  Strict  liability  is  retained  for  manufacturing  defects,  while  design 
and  inadequate  instructions/wamings  defects  use  the  negligence  concept  of  "foreseeable  risks 
of  harm."  For  a  summary  of  the  changes  to  products  liability  contained  in  this  Act,  see  the 
comment  to  Wis  Jl-Civil  3260.1. 

COMMENT 

This  law  note  was  approved  by  the  Committee  in  1971.  It  was  updated  in  2001  and  2011. 
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3201  IMPLIED  WARRANTY:  MERCHANTABILITY  DEFINED 

An  "implied  warranty"  is  a  warranty  which  arises  by  operation  of  law  from  the  acts 
of  the  parties  or  circumstances  of  the  transaction.  It  requires  no  intent  or  particular  language 
or  action  by  the  seller  to  create  it. 

A  warranty  that  the  goods  (product)  shall  be  merchantable  is  implied  in  a  contract  for 
their  sale  if  the  seller  is  a  merchant  with  respect  to  goods  of  that  kind.  "Merchantability" 
means  reasonable  fitness  for  the  general  purpose  for  which  the  goods  (product)  are  (is)  sold. 
When  a  purchase  is  made,  the  seller  warrants  or  guarantees  that  the  goods  (product) 
purchased: 

[would  pass  without  objection  in  the  trade  under  the  contract  description;] 

[in  the  case  of  bulk  goods,  are  of  average  quality  within  the  description;] 

[are  fit  for  the  ordinary  purposes  for  which  such  goods  are  used;] 

[run,  within  the  variations  permitted  by  the  agreement,  of  even  kind,  quality,  and 
quantity  within  each  unit  and  among  all  units  involved;] 

[are  adequately  contained,  packaged,  and  labeled  as  the  agreement  may  require;] 

[conform  to  the  promises  or  affirmations  of  fact  made  on  the  container  or  label  if  any.] 


COMMENT 

The  instruction  and  comment  were  originally  published  in  1 97 1 .  The  comment  was  updated  in  1 980 
and  2009. 


Wis.  Stat.  §  402.314;  "Merchant"  is  defined  in  Wis.  Stat.  §  402.104(3). 
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The  issue  of  merchantability  presents  a  question  of  fact.  Takera  v.  Ford  Motor  Co..  86  Wis.2d  140, 
27 1  N.W.2d  653  (1978).  A  finding  of  merchantability  requires  an  examination  of  the  defects  alleged  to  exist 
in  the  particular  product  in  light  of  the  standard  of  quality  expected  for  that  product.  Takera  v.  Ford  Motor 
Co.,  supra  at  146. 

Where  automobiles  are  concerned,  the  term  "unmerchantable"  has  only  been  applied  where  a  single 
defect  poses  a  substantial  safety  hazard  or  numerous  defects  classify  the  car  as  a  "lemon."  Takera  v.  Ford 
Motor  Co.,  supra  at  146.  See  also  Murray  v.  Holiday  Rambler.  Inc..  83  Wis.2d406, 265N.W.2d513  (1978). 

Wis.  Stat.  §  402.3 14(1)  "imposes  an  implied  warranty,  not  because  of  a  sale  alone,  but  because  of 
the  special  responsibilities  that  are  placed  upon  a  merchant  who  is  defined  as  one  holding  himself  out  as 
having  knowledge  and  skill  peculiar  to  the  trade  involved."  Samson  v.  Riesine.  62  Wis.2d  698, 215  N.W.2d 
662  (1973).  In  Samson,  the  court  held  that  the  Wauwatosa  Band  Mothers,  selling  food  in  a  fund  raising 
activity,  were  not  merchants  as  contemplated  by  the  statute. 

Under  Wis.  Stat.  §  402.314,  an  implied  warranty  of  merchantability  can  be  excluded  or  modified 
pursuant  to  the  provisions  of  Wis.  Stat.  §  402.3 16.  Recreatives,  Inc,  v.  Myers.  67  Wis. 2d  255,  226  N.W.2d 
474  (1975). 

For  the  measure  of  damages  for  a  claim  under  Wis.  Stat.  §  402.3 14,  see  Wis.  Stat.  §  402.714(2). 
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3202  IMPLIED  WARRANTY:  FITNESS  FOR  PARTICULAR  PURPOSE 

An  "implied  warranty"  is  a  warranty  which  arises  by  operation  of  law  from  the 
acts  of  the  parties  or  circumstances  of  the  transaction.  It  requires  no  intent  or  particular 
language  or  action  by  the  seller  to  create  it. 

When  the  seller  at  the  time  of  sale  has  reason  to  know  any  particular  purpose  for 
which  the  goods  (product)  are  required  and  that  the  buyer  is  relying  on  the  seller's  skill 
or  judgment  to  select  or  furnish  suitable  goods  (product),  there  is  an  implied  warranty 
that  the  goods  (product)  shall  be  fit  for  such  purpose.  In  determining  whether  the  goods 
(product)  were  fit  for  such  purpose,  you  will  consider  its  use  in  the  light  of  common 
knowledge  of  the  nature  of  the  goods  (product)  sold.  [A  warranty  of  this  kind  does  not 
mean  that  the  goods  (product)  can  be  used  with  absolute  safety,  or  that  they  are 
perfectly  adapted  to  the  intended  use,  but  only  that  they  shall  be  fit  for  such  purpose.] 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Wis.  Stat.  §  402.315. 

In  order  for  there  to  be  a  jury  question  as  to  an  implied  warranty  of  fitness  for  a  particular 
purpose,  there  must  be  some  credible  evidence  in  the  record  demonstrating  reliance  by  the  buyer.  Valiga 
v.  National  Food  Co.,  58  Wis.2d  232,  257,  206  N.W.2d  377  (1973).  See  also  Wisconsin  Elec.  Power  Co.  v. 
Zallea  Bros.,  Inc.,  606  F.2d  697  (7th  Cir.  1979).  Moreover,  the  supreme  court  has  stated  that  for  this 
statutory  section  to  be  applicable  the  seller  must  select  the  goods.  Ewers  v.  Eisenzopf,  88  Wis.2d  482,  276 
N.W.2d  802  (1979).  In  supporting  this  holding,  the  court  in  Ewers  quoted  the  following  explanation  from 
Williston,  Sales: 


Obviously,  in  order  for  the  implied  warranty  of  fitness  for  a  particular  purpose 
to  arise,  and  for  the  buyer  to  be  able  to  apply  §  2-315,  there  must  be  a  reliance  on 
the  seller  by  the  buyer  and  that  seller  must  select  goods  which  turn  out  to  be 
unfit  for  the  particular  purpose  indicated  by  the  buyer.  Where  the  buyer  makes 
his  own  selection  of  goods,  he  cannot  expect  to  recover  upon  the  implied 
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warranty  of  fitness  for  a  particular  purpose,  since  he  does  not  meet  the  criteria 
for  applying  §  2-315  ....  Id.  at  Vol.  3  at  125  (4th  ed.  1974). 

The  above  instruction  does  not  apply  if  there  are  exclusions  or  modifications  of  warranties  as 
listed  in  Wis.  Stat.  §  402.316. 

By  adopting  the  Uniform  Commercial  Code  the  "trade  name  exception"  of  the  old  Wis.  Stat.  § 
121.15(4)  has  been  eliminated.  Under  the  UCC,  the  fact  that  the  article  was  ordered  by  trade  name  would 
merely  be  a  factor  in  determining  whether  the  buyer  relied  on  the  seller's  skill  or  judgment  to  furnish 
suitable  goods. 

Accordingly,  a  number  of  earlier  Wisconsin  decisions  discussing  this  exception  are  no  longer 
applicable.  E.g.,  Ohio  Electric  Co.  v.  Wiscons in-Minnesota  Light  and  Power  Co.,  161  Wis.  632,  155  N.W. 
112  (1915);  Northwestern  Blaugas  Co.  v.  Guild.  169  Wis.  98,  171  N.W.  662  (1919);  Fox  v.  Boldt,  172  Wis. 
333,  179  N.W.  1  (1920);  Russell  Grader  Mfg.  Co.  v.  Budden,  197  Wis.  615,  222  N.W.  788  (1929);  Milwaukee 
Boiler  Co.  v.  Duncan,  87  Wis.  120,  58  N.W.  232  (1894);  LaCrosse  Plow  Co.  v.  Helgeson,  127  Wis.  622,  106 
N.W.  1094  (1906);  LaCrosse  Plow  Co.  v.  Brooks.  142  Wis.  640,  126  N.W.  3  (1910). 

For  a  general  discussion  of  what  constitutes  a  "particular  purpose,"  see  83  A.L.R.3d  669  (1978). 
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3203  IMPLIED  WARRANTY:  BY  REASON  OF  COURSE  OF  DEALING  OR  USAGE 

OF  TRADE 

An  implied  warranty  that  a  product  as  sold  is  of  a  particular  quality  or  fit  for  a 
particular  purpose  may  arise  from  a  (course  of  dealing)  or  (usage  of  trade). 

(A  "course  of  dealing"  is  defined  as  a  sequence  of  previous  conduct  between  the 
parties  to  a  particular  transaction  which  is  fairly  to  be  regarded  as  establishing  a 
common  basis  of  understanding  for  interpreting  their  expressions  and  other  conduct.) 

(A  "usage  of  trade"  is  defined  as  any  practice  or  method  of  dealing  having  such 
regularity  of  observance  in  a  place,  vocation,  or  trade  as  to  justify  an  expectation  that  it 
will  be  observed  with  respect  to  the  transaction.) 

COMMENT 

The  Instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Wis.  Stat.  §  402.314(3). 

Wis.  Stat.  §  401.205(1). 

Wis.  Stat.  §  401.205(2). 

Implied  warranty  of  merchantability  is  explained  in  Wis  Jl-Civil  3201. 

Implied  warranty  of  fitness  for  a  particular  purpose  is  explained  in  Wis  Jl-Civil  3202. 
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3204  IMPLIED  WARRANTY:  SALE  OF  FOOD 

An  "implied  warranty"  is  a  warranty  which  arises  by  operation  of  law  from  the 
acts  of  the  parties  or  circumstances  of  the  transaction.  It  requires  no  intent  or  particular 
language  or  action  by  the  seller  to  create  it. 

When  food  is  purchased  there  is  an  implied  warranty  that  it  is  fit  for  human 
consumption.  The  test  of  fitness  for  human  consumption  is  what  is  reasonably  to  be 
expected  by  the  consumer  in  the  form  in  which  the  food  is  sold. 


COMMENT 


The  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Wis.  Stat.  §  402.314(1)  and  (2)(c);  Samson  v.  Riesing,  62  Wis.2d  698,  711,  215  N.W.2d  662  (1974); 
Betehia  v.  Cape  Cod  Corp.,  10  Wis.2d  323,  103  N.W.2d  64  (1960). 

This  instruction  may  be  used  for  common  law  as  well  as  statutory  actions  under  warranty. 
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3205  IMPLIED  WARRANTY:  EXCLUSION  OR  MODIFICATION 

The  seller  may  exclude  or  modify  an  implied  warranty  of  merchantability,  or  any  part 
of  the  warranty,  provided,  at  the  time  of  the  sale,  the  seller  specifically  informs  the  buyer  that 
any  implied  warranty  as  to  merchantability  is  to  be  excluded  or  modified. 

Any  written  exclusion  or  modification  of  an  implied  warranty  set  forth  in  any  contract, 
advertisement,  label,  or  brochure  must,  at  the  time  of  sale,  be  called  directly  to  the  attention 
of  the  buyer. 

Unless  the  circumstances  indicate  otherwise,  all  implied  warranties  are  excluded  by 
expressions  such  as  "with  all  faults,"  "as  is,"  or  other  language  which  in  common 
understanding  calls  the  buyer's  attention  to  the  exclusion  of  warranties  and  makes  plain  that 
there  is  no  implied  warranty. 


COMMENT 

The  instruction  and  comment  were  originally  published  in  1971  and  revised  in  2009. 

This  instruction  is  given  only  in  situations  where  it  is  contended  that  an  exclusion  or  modification 
was  made  orally,  or  where  there  is  a  written  inconspicuous  exclusion  or  modification  of  an  implied  warranty 
which  it  is  contended  was  at  the  time  of  sale  called  to  the  attention  of  the  buyer.  When  the  modification  or 
exclusion  is  made  in  writing  only,  no  instruction  is  required  because  the  existence  or  nonexistence  of  a 
modification  or  exclusion  is  for  the  court  to  decide. 

Wis.  Stat.  §  402.316(2);  Wis.  Stat.  §  402.316(3). 

"Conspicuous"  is  defined  in  Wis.  Stat.  §  401.201(10). 

Pokroiac  v.  Wade  Motors.  Inc..  266  Wis.  398, 402,  63  N.W.2d  720  (1954);  Hyland  v.  GCA  Tractor 
&  Equip.  Co..  274  Wis.  586,  589-591,  80  N.W.2d  771  (1957);  24  A.L.R.3d  465  (1966). 

See  Wis  Jl-Civil  3206  for  another  means  of  exclusion. 

Murray  v.  Holiday  Rambler.  Inc..  83  Wis.2d406, 414, 265  N.W.2d513  (1978);  Recreatives.  Inc,  v. 
Mvers.  67  Wis.2d  255,  226  N.W.2d  474  (1975). 
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3206  IMPLIED  WARRANTY:  EXCLUSION  BY  REASON  OF  COURSE  OF 

DEALING  OR  USAGE  OF  TRADE 

An  implied  warranty  can  be  excluded  or  modified  by  (a  course  of  dealing  or 
course  of  performance)  or  (usage  of  the  trade).  This  means  that  a  warranty  will  not  be 
implied  if  the  conduct  of  the  parties  by  reason  of  a  (course  of  dealing  or  course  of 
performance)  or  (usage  of  the  trade)  indicates  that  no  warranty  existed. 

(A  "course  of  dealing"  is  defined  as  a  sequence  of  previous  conduct  between  the 
parties  to  a  particular  transaction  which  is  fairly  to  be  regarded  as  establishing  a 
common  basis  of  understanding  for  interpreting  their  expressions  and  other  conduct.) 

(A  "usage  of  trade"  is  defined  as  any  practice  or  method  of  dealing  having  such 
regularity  or  observance  in  a  place,  vocation,  or  trade  as  to  justify  an  expectation  that 
it  will  be  observed  with  respect  to  the  transaction  in  question.) 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Wis.  Stat.  §  402.316(3)(c). 

Wis.  Stat.  §  401.205(1). 

Wis.  Stat.  §  401.205(2). 

See  Wis.  Stat.  §  401.205(6)  in  regard  to  the  notice  requirement  for  "usage  of  trade"  evidence. 

See  Wis.  Stat.  §  402.208(2)  for  rules  of  construction  for  usage  of  trade  and  course  of  dealing,  course 
of  performance. 

Wis  Jl-Civil  3205  should  be  used  when  the  exclusion  or  modification  is  expressed. 
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3207  IMPLIED  WARRANTY:  USE  OF  PRODUCT  AFTER  THE  DEFECT 
KNOWN 


When  a  buyer  of  a  product  knows  or  in  the  exercise  of  ordinary  care  should  have 
known  that  the  product  was  defective  and  in  spite  of  this  knowledge  uses  the  product  and  as 
a  result  of  using  it  sustains  injury  or  damage,  then  there  is  no  breach  of  warranty. 


COMMENT 

The  instruction  and  comment  were  originally  published  in  1971.  The  instruction  was  updated  in 
2009.  The  comment  was  updated  in  1980. 

Northern  Supply  Co.  v.  Vangard,  1 17  Wis.  624,  94N.W.  785  (1903);  33  A.L.R.2d  514  (1954).  See 
also  Valiga  v.  National  Food  Co..  58  Wis.2d  232,  257-59,  206  N.W.2d  377  (1973);  Concrete  Equip.  Co.  v. 
Smith  Contract  Co..  Inc..  358  F.  Supp.  1137  (W.D.  Wis.  1973). 
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3208  IMPLIED  WARRANTY:  FAILURE  TO  EXAMINE  PRODUCT 

When  a  buyer  before  entering  into  the  contract  has  examined  the  goods  (product)  or 
the  sample  or  model  as  fully  as  he  or  she  desired  or  has  refused  to  examine  the  goods 
(product),  there  is  no  implied  warranty  with  regard  to  defects  which  an  examination  ought 
in  the  circumstances  to  have  revealed  to  him  or  her. 

COMMENT 

The  instruction  and  comment  were  originally  published  in  1971.  The  instruction  was  updated  in 
2009.  The  comment  was  updated  in  1980. 

Wis.  Stat.  §  402.3 16(3)(b);  Valiea  v.  National  Food  Co..  58  Wis.2d  232,  257,  206  N.W.2d  377 

(1973). 

See  also  Nelson  v.  Boulav  Bros.  Co..  27  Wis. 2d  637,  135  N.W.2d  254  (1965). 
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3209  IMPLIED  WARRANTY:  SUSCEPTIBILITY  OR  ALLERGY  OF  USER 

Any  warranty  with  respect  to  the  produce  sold  is  based  on  the  assumption  that  the 
product  will  be  used  by  a  normal  person.  There  is  no  warranty  to  a  person  who  is  unusually 
susceptible  or  unusually  allergic  to  the  use  of  the  product. 

A  susceptibility  or  allergy  is  unusual  if  it  exists  in  only  an  insignificant  percentage  of 
people. 

COMMENT 

The  instruction  and  comment  were  originally  published  in  1 97 1 .  The  title  was  updated  in  2009.  The 
comment  was  updated  in  1980. 

Prosser,  Law  of  Torts  (3d)  §  96  at  668-69  (1964);  26  A.L.R.2d  966  (1952). 
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3210  IMPLIED  WARRANTY:  IMPROPER  USE 

An  "implied  warranty"  is  a  warranty  which  arises  by  operation  of  law  from  the 
acts  of  the  parties  or  circumstances  of  the  transaction.  It  requires  no  intent  or  particular 
language  or  action  by  the  seller  to  create  it. 

Any  warranty  of  a  product  sold  is  based  on  the  assumption  that  such  product  will 
be  used  in  a  manner  suitable  to  its  intended  use.  The  seller  is  entitled  to  assume,  in  the 
absence  of  information  to  the  contrary,  that  a  use  will  be  made  of  the  product,  for  the 
purpose  for  which  it  is  intended  and  in  accordance  with  directions  properly  given. 
There  is  no  breach  of  warranty  if  the  product  sold  is  put  to  a  use  for  which  the  product 
was  not  intended  or  used  not  in  accordance  with  the  directions  given  as  to  its  use. 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Recreatives,  Inc,  v.  Myers,  67  Wis.2d  255,  264,  226  N.W.2d  474  (1975).  In  Recreatives,  Inc.,  the 
court  quoted  with  approval  the  following  excerpt  from  Williston,  Sales: 

....  The  whole  point  of  an  implied  warranty  of  fitness  for  a  particular  purpose 
is  that  the  product  sold  by  the  seller  to  the  buyer  will  be  suitable  for  the  specific 
purpose  which  the  buyer  has,  and  any  similar  product  which  the  seller  may  sell 
to  the  buyer  which  is  not  so  suited  will  breach  that  warranty  of  fitness  for  the 
particular  purpose.  Of  course  abnormal  or  unique  use  may  result  in  the 
prevention  of  the  application  of  this  implied  warranty.  3  Williston,  Sales  (4th  ed. 

1974),  p.  120,  §  19-6.  (Emphasis  added.) 
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3211  IMPLIED  WARRANTY:  NOTICE  OF  BREACH 

A  seller  is  not  liable  for  a  breach  of  warranty  unless  the  buyer  notifies  the  seller 
of  the  breach  (defect)  within  a  reasonable  time  after  he  or  she  discovers  or  should  have 
discovered  any  breach.  What  is  a  reasonable  time  depends  upon  the  nature  of  the  act 
to  be  done,  the  nature  of  the  contract,  and  the  facts  and  circumstances  of  the  transaction. 
The  notice  need  not  be  in  any  particular  form  and  it  may  be  oral  or  written.  It  must, 
however,  fairly  inform  the  seller  of  a  breach  of  warranty  (defect). 


COMMENT 

The  instruction  and  comment  were  originally  published  in  1971.  The  instruction  was  revised  in 
1992.  The  comment  was  updated  in  1980  and  1992. 

Wis.  Stat.  §  402. 607(3 )(a);  It  is  no  longer  a  requirement  under  §  402. 607(3 )(a)  that  the  notice  must 
inform  the  seller  that  the  buyer  looks  to  the  seller  for  damages  for  the  breach.  Paulson  v.  Olson 
Implement  Co..  Inc..  107  Wis.  2d  510,  N.W.2d  855  (1982).  See  also  Woiciuk  v.  United  States  Rubber  Co.. 
19  Wis.2d  224, 235(a),  120N.W.2d  47  (1963);  Kennedv-Inealls  Corp.  v.  Meissner.  1 1  Wis.2d  371, 384, 105 
N.W.2d  696  (1960). 

Wis.  Stat.  §  401.204  allows  the  seller  to  fix  any  time  which  is  not  manifestly  unreasonable.  For 
a  discussion  of  the  reasonableness  of  limits  on  warranties,  see  Takera  v.  Ford  Motor  Co,.  86  Wis.2d  140, 
271  N.W.2d  653  (1978). 

In  Samson  v.  Riesing.  62  Wis.2d  698,  215  N.W.2d  662  (1974),  the  court  reaffirmed  the  holding  in 
Tewv.  Marg.  246  Wis.  245, 249, 16  N.W.2d  795  (1944),  that  implied  warranties  require  the  statutory  notice 
of  breach. 
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3220  EXPRESS  WARRANTY:  GENERAL 

An  "express  warranty"  is  an  express  statement  of  fact  material  to  the  transaction 
which  is  a  part  of  the  contract  between  the  parties  (and  collateral  to  the  express  object 
of  such  contract).  Any  direct  and  positive  representation  of  a  fact  (affirmation  of  a  fact) 
(or  acts  equivalent  to  such  affirmation)  made  by  the  seller  to  the  purchaser  during  the 
negotiations  to  effect  a  sale  respecting  the  quality  of  the  article  or  the  efficiency  of  the 
property  sold,  constitutes  a  warranty  if  relied  upon  by  the  purchaser  in  making  the 
purchase. 

The  principal  elements  of  an  express  warranty  are:  (1)  (affirmation  of  a  material 
fact)  (a  direct  and  positive  representation  of  a  fact)  (a  promise  material  to  the  transaction 
by  the  seller);  (2)  inducement  to  the  buyer;  (3)  reliance  thereon  by  the  buyer.  The  test 
in  determining  whether  (name)  made  an  express  warranty  is  not  whether  the  seller 
actually  intended  to  be  bound  by  the  statement  but  whether  he  or  she  made  (an 
affirmation  of  a  material  fact)  (a  direct  and  positive  representation  of  a  fact)  (a  promise 
material  to  the  transaction),  the  natural  tendency  of  which  was  to  induce  a  sale  and 
which  in  fact  did  induce  a  sale. 

In  your  consideration  of  the  question  as  to  whether  (name)  made  an  express 
warranty  [here  set  out  the  purported  warranty],  you  will  take  into  consideration  what 
the  parties  said  at  the  time  of  the  negotiations  of  the  sale;  the  relation  between  the 
parties  and  what  both  parties  fairly  understood  by  the  language  that  was  used  at  the 
time  of  the  sale,  together  with  all  other  credible  evidence  in  this  case  bearing  upon  this 
subject  matter. 

No  particular  form  of  words  or  expression  is  necessary  to  constitute  an  express 
warranty;  nor  is  it  necessary  that  the  seller  use  formal  words  such  as  "warrant"  or 
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"guarantee,"  or  other  words  of  precisely  the  same  meaning.  Any  word  of  affirmation 
used  in  such  a  manner  as  to  show  that  one  party  expects  or  desires  that  the  other  party 
rely  thereon  as  a  matter  of  fact,  instead  of  taking  it  as  an  expression  of  opinion  or  mere 
sales  talk,  constitutes  a  warranty.  But  a  statement  purporting  to  be  merely  the  seller's 
opinion  or  belief  with  respect  to  the  transaction,  not  amounting  to  a  positive  statement 
or  affirmation  of  fact,  does  not  create  a  warranty. 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1967.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994  to  address  gender  references  in  the 
instruction.  No  substantive  changes  were  made  to  the  instruction. 

As  to  the  second  paragraph,  see  Ewers  v.  Eisenzopf,  88  Wis.2d  482,  489,  276  N.W.2d  802  (1979). 

An  "affirmation  of  fact"  is  any  statement  concerning  a  subject  matter  of  a  transaction,  which  might 
otherwise  be  only  an  expression  of  an  opinion  or  "seller's  talk,"  and  which  is  affirmed  as  an  existing  fact 
material  to  the  transaction  and  reasonably  induces  the  other  party  to  consider  and  rely  upon  it  as  a  fact. 
3  Pomeroy's  Equity  jurisprudence  (5th)  §§  877  and  878  (1941).  2A,  Words  and  Phrases.  Affirmation  of 
Fact,  361  (1955).  See  also  94  A.L.R.3d  729  (1979). 

As  to  the  last  paragraph,  see  Murray  v.  Holiday  Rambler,  Inc.,  83  Wis.2d  406,  265  N.W.2d  513 
(1978);  Acme  Equip.  Corp.  v.  Montgomery  Coop.  Creamery  Ass'n,  29  Wis.2d  355,  138  N.W.2d  729  (1965); 
Borg  v.  Downing.  221  Wis.  463,  266  N.W.  182  (1936);  White  v.  Stelloh,  74  Wis.  435,  43  N.W.  99  (1889); 
Tenney  v.  Cowles,  67  Wis.  594,  31  N.W.  221  (1887). 

A  statement  subsequent  to  the  bargain  cannot  amount  to  a  warranty  unless  there  is  a  new 
consideration.  Zinzow  Constr.  Co.  v.  Giovannoni,  263  Wis.  185,  56  N.W.2d  782  (1952). 

In  Gamer  v.  Charles  A.  Krause  Milling  Co.,  193  Wis.  80,  213  N.W.  637  (1927),  it  was  said  that  the 
rights  of  parties  to  a  sales  contract  are  not  necessarily  determined  exclusively  under  the  Uniform  Sales 
Act.  Wis.  Stat.  §§  401.102(3)  and  401.103  make  it  clear  that  the  Uniform  Commercial  Code  is  not 
necessarily  the  exclusive  determinant  of  the  parties'  rights  to  a  sales  contract. 

See  also  67  A.L.R.2d  619,  633  (1959);  77  C.J.S.  Sales  §  310  (1952,  Supp  1963). 

For  earlier  Wisconsin  cases  involving  express  warranties,  see  Kathan  v.  Comstock,  140  Wis.  427, 
122  N.W.  1044  (1909);  Matteson  v.  Rice,  116  Wis.  328,  92  N.W.  1109  (1903);  Hoffman  v.  Dixon.  105  Wis. 
315,  81  N.W.  491  (1900);  White  v.  Stelloh,  74  Wis.  435,  43  N.W.  99  (1889);  Neave  v.  Amtz.  56  Wis.  174,  14 
N.W.  41  (1882). 

See  Wis  Jl-Civil  3230  and  Wis.  Stat.  §  402.313  for  express  warranties  under  the  Uniform 
Commercial  Code. 
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3222  EXPRESS  WARRANTY:  NO  DUTY  OF  INSPECTION 


If  you  find  that  there  existed  an  express  warranty  by  the  seller,  then  there  is  no 
duty  of  inspection  on  the  buyer.  Even  though  the  buyer  may  be  negligent  in  failing  to 
discover  a  defect  in  the  goods  purchased,  he  or  she  may,  nevertheless,  rely  on  the 
representations  and  on  the  warranty  of  the  seller. 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1967.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994  to  address  gender  references  in  the 
instruction.  No  substantive  changes  were  made  to  the  instruction. 

Tones  v.  Pittsburgh  Plate  Glass  Co.,  246  Wis.  462,  17  N.W.2d  562  (1944). 

Under  the  UCC,  a  seller  of  goods  may  limit  his  or  her  contractual  liabilities  by:  (1)  disclaiming 
or  limiting  his  or  her  warranties  pursuant  to  Wis.  Stat.  §  402.316,  or  (2)  limiting  the  buyer's  remedies  for 
a  breach  of  warranty,  pursuant  to  Wis.  Stat.  §  402.719. 

Where  an  express  warranty  conflicts  with  a  preceding  disclaimer  of  all  warranties,  the  language 
of  the  express  warranty  must  control.  Murray  v.  Holiday  Rambler,  Inc.,  83  Wis.2d  406,  417,  265  N.W.2d 
513  (1978). 

The  seller  cannot  substitute  "repair"  for  an  express  warranty  of  "replacement"  except  where  a 
buyer  knowingly  accepts  a  "repair"  instead  of  a  "replacement"  and  thereby  waives  the  express  warranty 
provision  of  the  agreement.  Ross  v.  Faber,  2  Wis.2d  296,  86  N.W.2d  409  (1957).  See  also  Murray  v. 
Holiday  Rambler,  Inc.,  supra  at  420. 
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3225  EXPRESS  WARRANTY:  STATEMENT  OF  OPINION 

A  statement  which  is  not  based  on  actual  knowledge  but  is  a  mere  expression  of 
a  conclusion  or  judgment  is  an  opinion.  If  the  statement  deals  with  a  matter  of  common 
knowledge,  it  is  generally  an  opinion  since  the  parties  to  the  agreement  are  both  deemed 
to  know  facts  of  common  knowledge.  Where  the  thing  represented  is  susceptible  of 
actual  knowledge,  it  is  one  of  fact.  A  seller  may  resort  to  "puffing"  his  or  her  goods, 
provided  his  or  her  salesmanship  remains  within  the  range  of  "dealer's  talk"  and 
constitutes  a  mere  expression  of  opinion. 

"Puffing"  refers  generally  to  an  expression  of  opinion  not  made  as  a  representation 

of  fact. 

If  the  statement,  although  it  is  "puffing"  or  an  opinion,  is  stated  as  a  material  fact 
and  is  made  for  the  purpose  of  inducing  a  sale,  and  does  in  fact  induce  the  sale,  then 
such  statement  becomes  an  express  warranty.  In  determining  whether  the  statement 
made  by  the  seller  is  mere  "puffing"  or  an  expression  of  opinion  or  a  statement  of  fact, 
you  will  consider  the  surrounding  circumstances  under  which  it  was  made,  the  way  the 
statement  was  made,  and  the  usual  effect  and  meaning  of  the  words  used  in  such 
statement. 

COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994  to  address  gender  references  in  the 
instruction.  No  substantive  changes  were  made  to  the  instruction. 

Wis.  Stat.  §  402.313(2)  states,  in  part:  "an  affirmation  merely  of  the  value  of  the  goods  or  a 
statement  purporting  to  be  merely  the  seller's  opinion  or  commendation  of  the  goods  does  not  create  a 
warranty." 

In  Ewers  v.  Eisenzopf,  88  Wis.2d  482,  491,  276  N.W.2d  802  (1979),  the  court  stated: 
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Courts  of  this  state  should  carefully  consider  and  evaluate  the  circumstances 
surrounding  transactions  where  there  is  a  claim  made  of  an  express  warranty  in 
a  sale.  Judicial  decisions  must  not  inhibit  the  free  flow  of  relevant  information 
between  the  buyer  and  the  seller.  Nevertheless,  a  merchant  must  be  cautious  in 
going  beyond  "puffing"  in  making  claims  and  representations  about  their  product. 

Further,  the  seller  must  give  specific  directions  when  he  claims  the  goods  are 
suitable  for  an  intended  and  limited  use.  A  merchant's  vague  or  incomplete 
directions  will  induce  the  purchase  of  merchandise  and  often  these  directions  are 
as  misleading  as  when  erroneous  affirmations  of  fact  are  given.  A  merchant  who 
knows  the  limitations  of  his  product  will  bear  no  liability  as  long  as  he  is  truthful 
and  accurate  in  his  representations  to  the  customer. 

See  also  Kennedy-Ingalls  Corp.  v.  Meissner,  11  Wis.2d  371, 105  N.W.2d  748  (1960);  Vodrey  Pottery 
Co.  v.  H.  E.  Home  Co..  117  Wis.  1,  93  N.W.  823  (1903);  White  v.  Stelloh.  74  Wis.  435,  43  N.W.  99  (1889); 
Tenney  v.  Cowles.  67  Wis.  594,  31  N.W.  221  (1887). 
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3230  EXPRESS  WARRANTY  UNDER  THE  UNIFORM  COMMERCIAL  CODE 

Any  affirmation  of  fact  (or  promise)  made  by  the  seller  to  the  buyer  which  relates 
to  the  goods  and  becomes  part  of  the  basis  of  the  bargain  creates  an  express  warranty 
that  the  goods  shall  conform  to  the  affirmation  (or  promise). 

(Any  description  of  goods  which  is  made  part  of  the  basis  of  the  bargain  creates 
an  express  warranty  that  the  goods  shall  conform  to  the  description.) 

(Any  sample  or  model  which  is  made  part  of  the  basis  of  the  bargain  creates  an 
express  warranty  that  the  whole  of  the  goods  shall  conform  to  the  sample  or  model.  In 
order  to  constitute  a  sale  by  sample,  it  must  appear  that  the  parties  contracted  with 
reference  to  the  sample,  with  the  understanding  that  the  whole  was  like  it.  Whenever 
the  designation  of  the  quality  is  by  reference  to  a  sample,  the  sale  is  by  sample. 
Otherwise,  whether  a  sale  is  by  sample  is  determined  by  the  intent  of  the  parties  as 
shown  by  the  terms  of  the  contract  and  the  circumstances  surrounding  the  transaction.) 


COMMENT 

The  instruction  and  comment  were  originally  published  in  their  present  form  in  1967.  The 
comment  was  updated  in  1980.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction. 

Wis.  Stat.  §  402.313. 

The  first  paragraph  is  from  Wis.  Stat.  §  402.313(l)(a). 

A  buyer  has  the  burden  of  proving  the  purchase  was  consummated  on  the  basis  of  factual 
representation  regarding  the  title,  character,  quality,  identity,  or  condition  of  the  goods.  Ewers  v. 
Eisenzopf,  88  Wis.2d  482,  491,  276  N.W.2d  802  (1979).  The  court  in  Ewers  noted  that  the  UCC  does  not 
require  a  warranty  to  be  stated  with  any  degree  of  preciseness,  only  that  the  seller's  statements  are  an 
affirmation  of  fact  that  the  goods  shall  conform  to  the  affirmation  or  promise.  Additionally,  the  court 
stated  that  "no  technical  or  particular  words  need  be  used  to  constitute  an  express  warranty,  yet  whatever 
words  are  used  must  substantially  mean  the  seller  promises  or  undertakes  to  insure  that  certain  facts  are, 
or  shall  be,  as  he  represents  them."  88  Wis.2d  at  488. 
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The  second  element  to  establish  the  express  warranty  is  that  the  affirmation  of  fact  or  promise 
becomes  a  "basis  of  the  bargain."  This  statutory  phrase  does  not  require  the  affirmation  to  be  the  sole 
basis  for  the  sale,  only  that  it  is  a  factor  in  the  purchase.  Moreover,  the  seller's  intent  to  establish  a 
warranty  and  the  buyer's  reliance  on  the  affirmation  are  not  determinative  as  to  whether  the 
representation  is  a  basis  of  the  bargain.  Ewers  v.  Eisenzopf,  supra  at  488. 

The  prevailing  test  in  Wisconsin  for  determining  whether  an  express  warranty  has  been  created 
is  set  forth  in  Ewers.  The  court,  quoting  a  federal  decision,  stated  at  489: 

The  true  test  is  not  whether  the  seller  actually  intended  to  be  bound  by  his 
statement  but  rather  whether  he  made  an  affirmation  of  fact  the  natural  tendency 
of  which  was  to  induce  the  sale  and  which  did  in  fact  induce  it.  Citing  Pritchard 
v.  Liggett  &c  Myers  Tobacco  Co.,  C.A.  1965,  350  F.2d  479,  481  cert,  denied,  86  S. 

Ct.  549,  382  U.S.  987, 15  L.  Ed.2d  475,  opinion  amended  370  F.2d  95,  cert,  denied, 

87  S.  Ct.  1350,  386  U.S.  1009,  18  L.  Ed.2d  436. 

The  seller's  lack  of  experience  in  the  field  is  inconsequential  to  the  determination  of  whether  a 
warranty  was  made  during  a  sale.  Ewers  v.  Eisenzopf,  supra  at  490. 

See  also  Acme  Equip.  Corp.  v.  Montgomery  Coop.  Creamery  Ass'n,  29  Wis.2d  355,  138  N.W.2d 
729  (1965);  Hellenbrand  v.  Bowar,  16  Wis.2d  264,  114  N.W.2d  418  (1961);  Kennedy-Ingalls  Corp.  v. 
Meissner,  11  Wis.2d  371,  105  N.W.2d  748  (1960);  67  A.L.R.2d  619  (1959). 

The  second  paragraph  is  from  Wis.  Stat.  §  402.313(l)(b)  (1965). 

The  third  paragraph  is  from  Wis.  Stat.  §  402.313(l)(c). 
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3240  NEGLIGENCE:  DUTY  OF  MANUFACTURER 

It  is  the  duty  of  a  manufacturer  to  exercise  ordinary  care  in  the  design,  construction, 
and  manufacture  of  its  product  so  as  to  render  the  product  safe  for  its  intended  use  and  also 
safe  for  unintended  uses  which  are  reasonably  foreseeable. 

It  is  the  further  duty  of  the  manufacturer,  in  the  exercise  of  ordinary  care,  to  make  all 
reasonable  and  adequate  tests  and  inspections  of  its  product  so  as  to  guard  against  any 
defective  condition  which  would  render  such  product  unsafe  when  used  as  it  is  intended  to 
be  used.  A  manufacturer  is  charged  with  the  knowledge  of  its  own  methods  of 
manufacturing  its  product  and  the  defects  in  such  methods,  if  any. 

Failure  of  the  manufacturer  to  perform  any  such  duty  constitutes  negligence. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  1971.  The  commentwas  updated  in  1995, 
1998,  1999,  and  2006.  The  instruction  was  revised  in  2006. 

Ryan  v.  Zweck-Wollenberg  Co..  266  Wis.  630,  64  N.W.2d  226  (1954);  Marsh  Wood  Products  Co. 
v.  Babcock  &  Wilcox  Co..  207  Wis.  209, 240  N.W.  392  (1932);  Flies  v.  Fox  Bros.  Buick  Co..  196'Wis.  196, 
218N.W.  855  (1928);  Restatement,  Second,  Torts  §  395  (1965);3  A.L.R.  (3d)  1016, 1024-28 (1965) (testing, 
inspecting,  and  the  failure  of  the  manufacturer  to  do  so  in  regard  to  defects). 

Wisconsin  has  abolished  privity  as  a  test  of  liability  in  tort  actions  for  negligence.  The  question  of 
liability  should  be  approached  from  the  standpoint  of  the  standard  of  care  of  the  manufacturer  or  supplier 
and,  thus,  any  necessity  of  determining  whether  a  particular  product  is  inherently  dangerous  is  eliminated. 
Smith  v.  Atco  Co..  6  Wis.2d  371.  94  N.W.2d  697  119591 

The  use  of  "unsafe"  in  the  instruction  is  based  on  Smith  v.  Atco  Co.,  supra. 

As  to  the  putting  out  of  a  product  by  a  vendor,  where  it  is  made  by  another,  and  vendor's  liability, 
see  Woiciuk  v.  United  States  Rubber  Co..  19  Wis.2d  224,  23 1,  120  N.W.2d  47  (1963);  Restatement,  supra 
§400. 
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Product  Use  or  Misuse.  A  manufacturer  may  be  required  to  reasonably  anticipate  other  uses  than 
the  one  for  which  the  chattel  is  primarily  intended.  Restatement,  supra  §  395,  Comment  m. 

In  Morden  v.  Continental  AG.  2000  WI  51,  235  Wis.2d  325,  611  N.W.2d  659,  the  supreme  court 
upheld  a  verdict  which  found  Continental  AG  negligent  in  the  design  and  manufacture  of  the  tires  on 
Plaintiffs  VW  van.  Plaintiffs  expert  opined  at  trial  that  both  rear  tires  blew  out  simultaneously  after  passing 
over  a  bump  or  dip  on  a  highway  overpass  in  Florida.  After  losing  control  of  the  van,  it  swerved,  slid, 
bounced  and  rolled  over  into  the  grassy  median  area  rendering  Plaintiff  a  quadriplegic. 

The  first  sentence  of  WCJI 3240  provides:  “It  is  the  duty  of  a  manufacturer  to  exercise  ordinary  care 
in  the  design,  construction,  and  manufacture  of  its  product  so  as  to  render  such  product  safe  for  its 
intended  use.” 

In  discussing  the  duty  of  care  of  a  manufacturer,  the  Morden  Court  at  t  47,  p.  356  states: 

....Moreover,  the  test  of  foreseeability  expects  manufacturers  to  “anticipate  the  environment 
which  is  normal  for  the  use  of  his  product.”  Tanner.  228  Wis.2d  at  367  (quoting  Kozlowski 
v.  John  E.  Smith’s  Sons  Co..  87  Wis.2d  882,  896, 275  N.W.2d  915  (1979)).  Consequently, 
the  duty  of  care  requires  manufacturers  to  foresee  all  reasonable  uses  and  misuses  and 
the  consequent  foreseeable  dangers,  id  at  368  (citing  Schuh.  63  Wis.2d  at  742-43),  and 
to  act  accordingly.  (Emphasis  supplied). 

The  supreme  court  in  Schuh  did  not  at  pp.  742-43  make  the  statement  attributed  to  it  by  the  Morden 
Court.  The  Schuh  Court  stated  at  742-43  as  follows: 

Although  the  plaintiff  testified  he  thought  the  machine  was  off,  he  still  was  “misusing”  the 
machine  by  standing  on  the  edge  of  the  hopper  and  using  it  as  a  perch.  Therefore,  it 
becomes  necessary  for  the  jury  to  determine  whether  the  defendant  could  reasonably  foresee 
such  misuse  of  its  product.  “. . .  [T]he  manufacturer  is  not  liable  for  injuries  resulting  from 
abnormal  or  unintended  use  of  his  product,  if  such  use  was  not  reasonably  foreseeable.  The 
issue  is  one  of  foreseeability,  and  misuse  may  be  foreseeable.”  (Emphasis  in  original.) 
Authorities  cited. 

The  language  attributed  to  the  Schuh  Court  comes  from  Tanner  v.  Shoupe.  228  Wis.2d  357,  368 
where  the  Court  of  Appeals  stated  as  follows: 

...  In  other  words,  the  manufacturer  has  the  duty  to  foresee  all  reasonable  uses  and  misuses 
and  the  resulting  foreseeable  dangers.  Schuh.  63  Wis.2d  at  742-43  .... 

One  who  undertakes  to  rebuild  or  repair  a  chattel  has  the  same  duty  as  a  manufacturer.  1  Frumer  and 
Friedman,  Products  Liability  §  5.03(3),  (1966);  Restatement,  supra  §  404. 

The  manufacturer  of  a  final  product  has  a  duty  to  make  all  reasonable  tests  and  inspections  of  the 
various  component  parts  of  the  final  product,  even  though  some  or  all  of  the  component  parts  are 
manufactured  by  another.  Marsh  Wood  Products  Co,  v.  Babcock  &  Wilcox  Co.,  207  Wis.  209,  240  N.W. 
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392  (1932);  Cedarbure  Light  &  Water  Comm'n  v.  Allis-Chalmers.  33  Wis.2d  560,  148  N.W.2d  13  (1967); 
78  A.L.R.2d  481  (1961);  3  A.L.RJd  1016  (1965). 

Liability  of  a  Machine  Reconditioner.  A  reconditioner  does  not  have  a  duty  to  bring  the  machines 
it  reconditions  into  compliance  with  applicable  safety  standards  in  effect  when  it  reconditions  the  machines 
so  long  as  it  does  not  hold  itself  as  bringing  machines  into  compliance  with  safety  standards  and  is  not 
requested  to  do  so  by  the  machines  owner.  Rolph  v.  EBI  Cos..  159  Wis.2d  518,  464  N.W.2d  667  (1991). 

Tailoring  This  Instruction  to  the  Facts  of  the  Case.  In  Anderson  v.  Alfa-Laval  Agri.  Inc..  209 
Wis.2d  337,  564  N.W.2d  788  (Ct.  App.  1997)  the  court  of  appeals  encouraged  trial  courts  to  customize  the 
patterned  instructions  based  on  the  specific  facts  of  the  case  to  better  assist  the  jury  in  understanding  the 
nature  of  the  law  and  how  the  law  is  to  be  applied  to  those  specific  facts. 

In  this  case,  a  series  of  tailored  jury  instructions  were  requested  involving  the  defendant's  duty  to 
incorporate  foreseeable  safety  features  into  its  product  and  the  defendant's  duty  to  all  foreseeable  persons 
who  would  have  contact  with  the  product,  including  bystanders  and  not  just  the  purchaser  or  consumer  of 
the  product.  Customized  jury  instructions  were  also  sought  in  regard  to  the  defendant's  post-sales  and 
nondelegable  duties.  The  trial  court,  however,  denied  these  requested  instructions  and  gave  patterned  jury 
instructions.  While  recommending  that  specifically  tailored  j  ury  instructions  be  used  in  the  appropriate  case, 
the  court  of  appeals  concluded  that  the  trial  court  adequately  instructed  the  jury  even  though  it  should  have 
better  assisted  the  jury  with  instructions  specifically  tailored  to  the  factual  issues  raised  in  this  case. 

Negligent  Design.  In  Sharp  v.  Case  Corp..  227  Wis.  2d  1,  595  N.W.2d  380  (1999),  the  court  was 
asked  to  overrule  Greiten  v.  LaDow,  70  Wis.2d  589,  235  N.W.2d  677  (1975).  The  Greiten  court  held  that 
a  jury  finding  that  a  product  is  not  unreasonably  dangerous  does  not  preclude  a  jury  finding  of  negligent 
design.  The  court  in  Sharp  declined  to  overrule  Greiten.  It  further  concluded  that  the  jury  finding  that  the 
product  was  not  unreasonably  dangerous  was  consistent  with  the  jury  finding  that  after  manufacture  and  sale 
of  the  product,  the  manufacturer  learned  of  a  defect  posing  a  serious  hazard  which  originated  and  was 
unforeseeable  at  the  time  of  manufacture,  yet  it  failed  to  warn  customers  of  the  danger. 

Effect  of  the  Adoption  of  Restatement,  Third,  of  Torts.  In  Sharp  v.  Case  Corp..  supra,  the  court 
acknowledged  that  Restatement,  Third,  of  Torts  was  published  in  1998  and  may  offer  new  insights  into 
products  liability  law,  but  it  declined  “at  this  time”  to  overrule  Greiten. 
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3242  NEGLIGENCE:  DUTY  OF  MANUFACTURER  (SUPPLIER)  TO  WARN 

A  manufacturer  (supplier)  of  a  product  has  a  duty  to  exercise  ordinary  care  to  warn 
of  dangers  which  he  or  she  knows,  or  should  know,  are  associated  with  the  proper  use  of 
the  product.  This  duty  exists  whether  or  not  the  product  was  properly  designed.  “Proper 
use”  means  a  use  which  is  intended  by  the  manufacturer  (supplier).  In  addition,  a 
manufacturer  (supplier)  has  the  duty  to  warn  of  dangers  inherent  in  a  use  not  intended  by 
the  manufacturer  (supplier)  if  such  unintended  use  is  reasonably  foreseeable  by  the 
manufacturer  (supplier). 

However,  a  manufacturer  (supplier)  does  not  have  a  duty  to  warn  about  dangers 
that  are  known  to  the  user,  or  are  obvious  to  or  readily  discoverable  by  potential  users,  or 
are  so  commonly  known  that  it  can  reasonably  be  assumed  that  users  will  be  familiar 
with  them.  Additionally,  the  manufacturer  does  not  have  to  warn  about  dangers 
associated  with  unforeseeable  misuses  of  the  product. 

COMMENT 

This  instruction  and  comment  were  revised  by  the  Committee  in  1982.  The  comment  was 
updated  in  2010  and  2020.  The  2020  revision  updated  case  law  citations. 

Strahlendorf  v.  Walgreen  Co..  16  Wis.2d  421,  114  N.W.2d  326  (1962);  Smith  v.  Atco  Co.,  6 
Wis.2d  371,  94  N.W.2d  697  (1959);  Ryan  v.  Zweck-Wollenberg  Co..  266  Wis.  630,  64  N.W.2d  226 
(1954);  Galst  v.  American  Ladder  Co.,  165  Wis.  307,  162  N.W.  319  (1917);  Hasbrouck  v.  Annour  &  Co., 
139  Wis.  357,  121  N.W.  157  (1909);  Restatement,  Second,  Torts  §§  388,  389,  392,  394  (1965);  Prosser, 
Law  of  Torts  §  96,  pp.  646-50  (4th  Ed.  1971). 

Before  a  seller  can  be  held  responsible  for  failure  to  warn,  he  or  she  must  have  actual  or 
constructive  notice  of  the  dangers  of  the  product.  Strahlendorf,  supra. 

Negligence:  Duty  of  Manufacturer  (Supplier)  to  Warn.  A  failure  to  warn  is  not  an  affirmative 
act  of  negligence.  Thus,  a  supplier  of  a  chattel  who  has  failed  to  warn  of  its  danger  has  committed  an  act 
of  omission,  not  commission.  See  Tatera  v.  FMC  Corp.,  2010  WI  90,  ^  30,  328  Wis. 2d  320,  786  N.W.2d 
810. 
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The  duty  to  warn  runs  to  all  whom  the  supplier  or  manufacturer  should  expect  to  use  the  chattel 
or  be  endangered  by  its  use.  This  includes  purchasers,  users,  consumers,  and  handlers  of  the  product. 
Restatement,  Second,  Torts  §  388,  Comment  a  (1965). 

See  also  Wis  Jl-Civil  3262  for  strict  liability  for  failure  to  warn. 
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3244  NEGLIGENCE:  DUTY  OF  MANUFACTURER  (SELLER)  TO  GIVE 

ADEQUATE  INSTRUCTIONS  AS  TO  THE  USE  OF  A  COMPLICATED 
MACHINE  (PRODUCT) 


A  manufacturer  (seller),  in  the  exercise  of  ordinary  care,  has  the  duty  to  give 
proper  instructions  as  to  the  use  of  a  machine  (product)  where  the  mechanism  of  the 
machine  (product)  is  so  complicated  that  it  may  not  be  readily  understood  by  the  user 
thereof,  and  the  manufacturer  (seller)  was  aware  of  or  ought,  in  the  exercise  of  ordinary 
care,  to  have  been  aware  of  the  danger  involved. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  Editorial 
changes  were  made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 

Graass  v.  Westerlin  &  Campbell  Co.,  194  Wis.  470,  216  N.W.  161  (1928). 

See  also  Wis  Jl-Civil  3242. 
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3246  NEGLIGENCE:  DUTY  OF  MANUFACTURER  (SELLER)  WHO  UNDERTAKES 
TO  GIVE  INSTRUCTIONS  AS  TO  THE  USE  OF  A  MACHINE  (PRODUCT) 

When  a  manufacturer  (seller)  undertakes,  by  printed  instructions  or  otherwise,  to 
advise  the  user  of  the  machine  (product)  of  the  proper  methods  of  its  use,  such 
manufacturer  (seller),  in  the  exercise  of  ordinary  care,  has  the  duty  to  give  accurate  and 
adequate  information  with  respect  to  the  use  thereof  and  possible  dangers  involved  with 
respect  to  the  use  of  such  machine  (product). 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  Editorial 
changes  were  made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 

Karsteadt  v.  Phillip  Gross  H.  &  S.  Co..  179  Wis.  110,  190  N.W.  844  (1922);  80  A.L.R.2d  598,  612 
(1961).  ' 


See  also  Wis  Jl-Civil  3242. 
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3248  NEGLIGENCE:  DUTY  OF  RESTAURANT  OPERATOR  IN  SALE  OF  FOOD 

CONTAINING  HARMFUL  NATURAL  INGREDIENTS 

It  is  the  duty  of  one  engaged  in  the  business  of  selling  or  serving  food  for  human 
consumption,  on  or  off  his  or  her  premises,  to  exercise  ordinary  care  in  the  preparation 
and  processing  of  such  food  so  as  to  render  the  same  reasonably  fit  for  human 
consumption. 

The  test,  in  determining  whether  a  restaurant  operator  is  negligent  in  permitting 
harmful  natural  substances  (ingredients)  to  remain  in  the  final  food  product,  is  not 
whether  the  substance  (ingredient)  may  have  been  natural  or  proper  at  some  time  in  the 
preparation  of  the  soup  (sandwich)  but  whether  the  presence  of  such  substance 
(ingredient)  is  natural  and  ordinarily  expected  to  be  found  in  the  final  product  as  served. 

A  restaurant  operator  is  not  an  insurer  of  the  reasonable  fitness  for  human 
consumption  of  the  food  prepared  by  him  or  her  for  sale  or  service  but  has  the  duty  of 
ordinary  care  to  eliminate  or  remove,  during  the  preparation  of  food  he  or  she  serves 
or  sells,  such  harmful  natural  substance  (ingredients,  bones)  as  the  consumer  of  the  food, 
as  served,  would  not  ordinarily  anticipate  and  guard  against. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Betehia  v.  Cape  Cod  Corn-,  10  Wis.2d  323,  103  N.W.2d  64  (1960). 

See  also  2  Hursh,  American  Law  of  Products  Liability  §  12.33  (1961). 
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3250  NEGLIGENCE:  DUTY  OF  SELLER:  INSTALLING  (SERVICING)  PRODUCT 


It  is  the  duty  of  a  person,  who,  while  delivering  (installing,  servicing)  a  machine 
(equipment),  has  observed  defects  in  the  same,  to  exercise  ordinary  care  to  repair  such 
defects  so  as  to  render  such  machine  (equipment)  safe  for  its  intended  use,  or  give  the 
buyer  or  user  thereof  notice  of  the  danger  involved  in  the  use  thereof. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  Editorial 
changes  were  made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 

Bruss  v.  Milwaukee  Sporting  Goods  Co.,  34  Wis.2d  688,  150  N.W.2d  337  (1967);  2  Frumer  and 
Friedman,  Products  Liability  §  18.03(4)  (1966);  65  C.  J.  S.  Negligence  §  100(5)  (1966). 
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3254  DUTY  OF  BUYER  OR  CONSUMER:  CONTRIBUTORY  NEGLIGENCE 

The  buyer  (consumer)  has  a  duty  to  use  ordinary  care  for  his  or  her  own  safety  and 
protection  and  to  observe  all  defects  and  dangerous  conditions,  if  any,  which  are  open  and 
obvious  to  him  or  her  if  he  or  she  is  using  reasonable  care  and  caution  for  his  or  her  own 
safety  and  protection.  The  danger,  however,  must  not  only  be  obvious,  but  also  must  be 
understood  by  the  buyer  (consumer).  The  failure  to  use  a  product  in  accordance  with  its 
instructions,  if  you  find  they  were  adequate,  or  the  use  of  the  product  in  an  abnormal  manner 
is  negligence. 

A  person  is  not  required  to  see  every  defect  or  dangerous  condition  or  even  to 
remember  the  existence  of  every  defect  or  dangerous  condition  of  which  he  or  she  had 
knowledge.  He  or  she  is  only  required  to  act  as  a  reasonably  prudent  person  under  the  same 
or  similar  circumstances  would  act. 

A  person  is  not  required  to  anticipate  negligent  acts  or  omissions  on  the  part  of  others 
and  is  not  negligent  in  failing  to  look  out  for  danger  when  there  is  no  reason  to  suspect 
danger. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  The 
instruction  was  revised  in  2015  to  simplify  the  language  and  to  replace  the  term,  “guilty  of  negligence.” 
Editorial  changes  were  made  in  1994  to  address  gender  references. 

Yaun  v.  Allis-Chalmers  Mfg.  Co..  253  Wis.  558,  34  N.W.2d  853  (1948). 

38  Am.  Jur.  Negligence  §§  181,  182,  184-88,  192  (1941). 

Coaklev  v.  Prentiss- Wabers  Stove  Co..  182  Wis.  94,  104-07,  195  N.W.  388  (1923). 
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3260  STRICT  LIABILITY:  DUTY  OF  MANUFACTURER  TO  ULTIMATE  USER 

(FOR  ACTIONS  COMMENCED  BEFORE  FEBRUARY  1,  2011) 

A  manufacturer  of  a  product  who  sells  (places  on  the  market)  a  defective  product 
which  is  unreasonably  dangerous  to  the  ordinary  user  or  consumer,  and  which  is  expected 
and  does  reach  the  consumer  without  substantial  change  in  the  condition  in  which  it  is  sold, 
is  regarded  by  law  as  responsible  for  harm  caused  by  the  product  even  though  he  or  she  has 
exercised  all  possible  care  in  the  preparation  and  sale  of  the  product,  provided  the  product 
was  being  used  for  the  purpose  for  which  it  was  designed  and  intended  to  be  used. 

A  product  is  said  to  be  defective  when  it  is  in  a  condition  not  contemplated  by  the 
ordinary  user  or  consumer  which  is  unreasonably  dangerous  to  the  ordinary  user  or 
consumer,  and  the  defect  arose  out  of  design,  manufacture,  or  inspection  while  the  article  was 
in  the  control  of  the  manufacturer.  A  defective  product  is  unreasonably  dangerous  to  the 
ordinary  user  or  consumer  when  it  is  dangerous  to  an  extent  beyond  that  which  would  be 
contemplated  by  the  ordinary  user  (consumer)  possessing  the  knowledge  of  the  product's 
characteristics  which  were  common  to  the  community.  A  product  is  not  defective  if  it  is  safe 
for  normal  use. 

A  manufacturer  is  not  under  a  duty  to  manufacture  a  product  which  is  absolutely  free 
from  all  possible  harm  to  every  individual.  It  is  the  duty  of  the  manufacturer  not  to  place 
upon  the  market  a  defective  product  which  is  unreasonably  dangerous  to  the  ordinary  user 
(consumer). 
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Question  1  on  the  verdict  form  asks: 

When  (product)  left  the  possession  of  (manufacturer)  was  (product)  in  a  defective 
condition  so  as  to  be  unreasonably  dangerous  to  a  prospective  (user)  (consumer)? 

Before  you  can  answer  question  _____  “yes,”  you  must  be  satisfied  that:  (1)  the 
product  was  in  a  defective  condition;  (2)  the  defective  condition  made  the  product 
unreasonably  dangerous  to  people;  (3)  the  defective  condition  of  the  product  existed  when 
the  product  was  under  the  control  of  the  manufacturer;  and  (4)  the  product  reached  the  user 
(consumer)  without  substantial  change  in  the  condition  in  which  it  was  sold. 

[There  is  no  claim  in  this  case  that  (product)  failed  to  perform  its  intended  purpose  of 
(insert  purpose  of  product,  for  example,  protecting  against  the  transmission  of  bloodbome 
pathogens).  Y ou  may  find  the  (product)  was  dangerous  beyond  the  reasonable  contemplation 
by  an  ordinary  user  or  consumer,  even  if  it  served  its  intended  purpose.] 

[Lack  of  knowledge  on  the  part  of  (defendant)  that  (insert  condition  of  product,  e.g. 
proteins  in  natural  rubber  latex  may  sensitize  and  cause  allergic  reactions)  to  some 
individuals  is  not  a  defense  to  the  claims  made  by  (plaintiff).  A  manufacturer  is  responsible 
for  harm  caused  by  a  defective  and  unreasonably  dangerous  product  even  if  the  manufacturer 
had  no  knowledge  or  could  not  have  known  of  the  risk  of  harm  presented  by  the  condition 
of  the  product.] 

COMMENT 

This  instruction  and  comment  were  approved  by  the  Committee  in  1 97 1 .  The  instruction  was  revised 
in  2001 .  This  instruction  was  revised  in  2002  to  conform  the  language  regarding  the  burden  of  proof  to  the 
Committee’s  2002  revisions  to  Wis.  Jl-Civil  200  and  205,  the  instructions  on  the  civil  burdens  of  proof.  See 
Wis.  Jl-Civil  200,  Comment.  The  comment  was  updated  in  1995,  1999,  2001,  and  2010.  The  title  was 
updated  in  2011.  A  reporter’s  note  was  removed  in  2014. 

For  actions  commenced  after  January  31,  201 1,  see  Wis  Jl-Civil  3260.1. 

This  instruction  reflects  Wisconsin  adoption  of  Restatement,  Second,  Torts  §  402A:  Strict  Liability 
(1965),  for  "products  liability."  Dippel  v.  Sciano.  37  Wis.2d  443,  155  N.W.2d  55  (1967).  Strict  liability  is 
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discussed,  generally,  in:  2  Frumer  and  Friedman,  Products  Liability  §  1 6A  (1966);  Schreiber  and  Rheingold, 
Products  Liability  2:121  (1967). 

Section  402A  applies  to  all  "sellers"  (manufacturers)  of  products.  Restatement  supra  Comments  a 
and  f.  Accordingly,  the  maker  of  a  component  part,  or  assembler  of  component  parts  who  markets  the  whole 
product  as  his,  or  anyone  in  the  "chain  of  distribution"  may  be  liable  under  strict  liability.  1 3  A.L.R.3d  1 057, 
1096-1 100  (1967).  This  section  may  apply  even  when  the  seller  never  has  possession  of  the  product,  nor 
participates  in  the  design,  construction,  manufacture,  use,  or  directions  for  use  of  the  product.  Little  v. 
Maxam,  Inc..  310  F.  Supp.  875  (S.D.  Ill.  1970)  (case  dealing  with  manufacturer's  representative).  But  the 
seller  (manufacturer)  must  be  in  the  "business"  of  selling  (manufacturing)  the  product  for  this  section  to 
apply.  Restatement,  supra  Comment  f.  For  related  instruction  defining  "business,"  see  Wis  Jl-Civil  3264. 

Where  case  law  or  statute  prescribes  a  standard  of  conduct  for  the  purpose  of  protecting  life,  limb, 
or  property  from  a  certain  type  of  risk  and  harm,  violation  of  that  standard,  which  is  negligence  per  se,  may 
constitute  an  "unreasonable  risk"  under  this  section.  Dippel  v.  Sciano,  37  Wis.2d  443,  462,  155  N.W.2d  55 
(1967);  Kalkopf  v.  Donald  Sales  &  Mfg..  33  Wis. 2d  247,  147  N.W.2d  277  (1967);  Metz  v.  Medford  Fur 
Foods.  4  Wis.2d  96,  90  N.W.2d  106  (1958). 

In  Sharp  v.  Case  Corp.,  227  Wis.  2d  1,  595  N.W.2d  380  (1999),  the  court  was  asked  to  overrule 
Greiten  v.  LaDow.  70  Wis. 2d  589,  235  N.W.2d  677  (1975).  The  Greiten  court  held  that  a  jury  finding  that 
a  product  is  not  unreasonably  dangerous  does  not  preclude  a  jury  finding  of  negligent  design.  The  court  in 
Sharp  declined  to  overrule  Greiten.  It  further  concluded  that  the  jury  finding  that  the  product  was  not 
unreasonably  dangerous  was  consistent  with  the  jury  finding  that  after  manufacture  and  sale  of  the  product, 
the  manufacturer  learned  of  a  defect  posing  a  serious  hazard  which  originated  and  was  unforeseeable  at  the 
time  of  manufacture,  yet  it  failed  to  warn  customers  of  the  danger. 

For  related  instructions  in  products  liability,  see  Wis  Jl-Civil  3200  et  seq  :  Warranty;  and  Wis 
Jl-Civil  3240  et  sea:  Negligence. 

The  Committee  revised  the  general  strict  products  liability  instruction  following  the  decision  in 
Green  v.  Smith  &  Nephew  AHP,  Inc..  2001  WI  109,  245  Wis. 2d  772,  629  N.W.2d  727.  This  lawsuit  arose 
from  a  strict  products  liability  claim  by  a  health  care  worker  who  alleged  the  defendant  manufactured 
defective  and  unreasonably  dangerous  latex  medical  gloves  which  caused  her  allergic  reactions  to  the  proteins 
in  the  gloves.  At  the  time  the  plaintiff  began  experiencing  her  injuries  in  1989,  the  health  care  community 
was  generally  unaware  that  persons  could  develop  a  latex  allergy.  Evidence  at  trial  indicated  that  between 
5  and  1 7  percent  of  health  care  workers  have  a  latex  allergy.  The  judge  modified  the  then  approved  jury 
instruction  on  strict  products  liability.  The  jury  awarded  the  plaintiff  $  1 ,000,000  after  finding  the  gloves  were 
defective  and  unreasonably  dangerous. 

Consumer  Contemplation  Test.  The  supreme  court  in  Green  considered  several  issues  concerning 
the  jury  instructions  given  by  the  trial  judge.  First,  the  court  considered  whether  the  trial  judge  erred  in 
instructing  the  jury  that  a  product  can  be  defective  and  unreasonably  dangerous  based  solely  on  consumer 
expectations  about  that  product.  The  trial  court  deviated  from  the  then  approved  Wis  Jl-Civil  3260  which 
provided  in  part  that  “a  product  is  said  to  be  defective  when  it  does  not  reasonably  fit  for  the  ordinary 
purposes  for  which  such  product  was  sold  and  intended  to  be  used,”  and  instead  instructed  the  jury  that  “a 
product  is  said  to  be  defective  when  it  is  in  a  condition  not  contemplated  by  the  ordinary  user  or  consumer 
which  is  unreasonably  dangerous  to  the  ordinary  user  or  consumer.” 
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The  manufacturer  said  this  “consumer-contemplation”  language  used  by  the  trial  judge  defined 
“defect”  by  the  same  terms  that  the  trial  court  defined  unreasonable  danger  and  thus  erroneously  merged  the 
elements  of  “defect”  and  “unreasonable  danger”  based  solely  on  consumer  contemplation.  The  supreme  court 
disagreed  and  approved  the  revised  instruction  published  above. 

The  court  noted  five  factors  from  Sumnicht  v.  Toyota  Motor  Sales,  121  Wis.2d  338  (1984),  that  may 
be  “relevant”  to  determining  whether  the  ordinary  consumer  could  anticipate,  and  therefore,  contemplate  an 
alleged  unreasonably  dangerous  defect.  These  factors  are: 

1)  [Cjonformity  of  defendant’s  design  to  the  practices  of  other  manufacturers  in  its  industry 
at  the  time  of  manufacture;  2)  the  open  and  obvious  nature  of  the  alleged  danger; ...  3)  the 
extent  of  the  claimant’s  use  of  the  very  product  alleged  to  have  caused  the  injury  and  the 
period  of  time  involved  in  such  use  by  the  claimant  and  others  prior  to  the  injury  without  any 
harmful  incident . . .;  4)  the  ability  of  the  manufacturer  to  eliminate  danger  without  impairing 
the  product’s  usefulness  or  making  it  unduly  expensive;  and  5)  the  relative  likelihood  of 
injury  resulting  from  the  product’s  present  design. 

Manufacturer’s  Knowledge  of  the  Risk  of  Harm.  The  supreme  court  in  Green,  supra,  next 
reviewed  whether  the  trial  judge  erred  by  instructing  the  jury  that  a  product  can  be  deemed  defective  and 
dangerous  regardless  of  whether  the  manufacturer  knew  or  could  have  known  of  the  risk  of  harm  the  product 
presented  to  consumers.  The  supreme  court  said  the  instruction  was  proper. 

It  noted  that  foreseeability  of  harm  is  an  element  of  negligence,  not  strict  products  liability,  which 
“focuses  not  on  the  defendant’s  conduct,  but  on  the  nature  of  the  product.”  It  also  noted  that  foreseeable  use 
must  not  be  confused  with  foreseeable  risk  of  harm. 

The  court  refused  to  adopt  a  provision  from  the  new  Restatement,  Third,  Torts  §  2(6)  that  a  product: 

is  defective  in  design  when  the  foreseeable  risks  of  harm  posed  by  the  product  could  have 
been  reduced  or  avoided  by  the  adoption  of  a  reasonable  alternative  design  by  the  seller  or 
other  distributor,  or  a  predecessor  in  the  commercial  chain  of  distribution,  and  the  omission 
of  the  alternative  design  renders  the  product  not  reasonably  safe. 

The  court  said  this  new  Restatement  provision  blurs  the  distinction  between  strict  products  liability 
and  negligence  claims. 

How  to  Prove  an  Allergy-Causing  Product  is  Unreasonably  Dangerous.  The  court  in  Green, 
supra,  also  explained  how  to  handle  a  strict  products  liability  claim  based  on  an  allergy-causing  product. 

The  court  said: 

.  .  .  ,  [w]e  conclude  that  in  order  to  prove  that  an  allergy-causing  product  is  unreasonably 
dangerous,  a  plaintiff  must  prove  the  following  elements:  (1)  the  product  contains  an 
ingredient  that  can  cause  allergic  reactions  in  a  substantial  number  of  consumers;  and  (2)  the 
ordinary  consumer  does  not  know  that  the  ingredient  can  cause  allergic  reactions  in  a 
substantial  number  of  consumers.  Upon  the  plaintiff  making  this  showing,  the  burden  then 
shifts  to  the  manufacturer  to  prove  that  the  product  includes  a  warning  or  directions  that 
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effectively  alert  the  ordinary  consumer  that  the  ingredient  can  cause  allergic  reactions  in  a 
substantial  number  of  consumers;  if  the  manufacturer  fails  to  meet  this  burden,  a  trier  of  fact 
can  properly  conclude  that  the  product  is  unreasonably  dangerous. 

Liability  of  a  Machine  Reconditioner.  A  reconditioner  who  does  not  manufacture,  distribute,  or 
sell  the  products  it  reconditions  is  not  liable  in  strict  liability  for  the  defects  in  the  machines  it  reconditions. 
Rolph  v.  EBI  Cos..  159  Wis.2d  518,  464  N.W.2d  667  (1991). 

Effect  of  the  Adoption  of  Restatement,  Third,  of  Torts.  In  Sharp  v.  Case  Corp.,  227  Wis.2d  1, 
19,  595  N.W.2d  380,  the  court  acknowledged  that  Restatement,  Third,  of  Torts  was  published  in  1998  and 
may  offer  new  insights  into  products  liability  law,  but  it  declined  “at  this  time”  to  overrule 
Greiten  v,  LaDow.  supra  227  Wis.2d  at  19. 

Injury  to  Bystander.  In  a  2009  decision,  the  Wisconsin  Supreme  Court  addressed  the  issue  of 
whether  a  “bystander”  falls  within  the  “consumer  contemplation  test”  for  strict  products  liability  and  held  that 
the  bystander  does  not.  Horst  v.  Deere  &  Co..  2009  WI  75,  319  Wis.2d  147,  769N.W.2d  536.  The  plaintiff 
argued  that  Wis  Jl-Civil  3260  should  include  a  “bystander  contemplation  test.” 

The  jury  instructions  given  by  the  trial  judge  were  based  on  Wisconsin  Jury  Instruction-Civil  3260 
with  a  supplemental  statement  regarding  bystander  claims.  The  jury  was  informed  that  a  bystander  personal 
injury  claim  in  strict  products  liability  is  only  available  if  the  product  is  unreasonably  dangerous  based  on 
the  expectations  of  an  ordinary  user  or  consumer  (the  “consumer  contemplation  test”).  Plaintiffs  claimed  that 
this  jury  instruction  was  an  incorrect  statement  of  the  law.  The  plaintiff  contended  that  when  a  product  is 
dangerous  only  to  a  bystander  and  not  to  user  or  consumer,  the  consumer  contemplation  test  is  inappropriate. 
The  plaintiff  argued  the  jury  should  be  instructed  that  a  product  is  unreasonably  dangerous  based  on  the 
contemplation  and  expectations  of  an  ordinary  bystander. 

The  supreme  court  held  that  the  consumer  contemplation  test,  and  not  a  bystander  contemplation  test, 
governs  all  strict  products  liability  claims  in  Wisconsin,  including  cases  where  a  bystander  is  injured.  While 
bystanders  may  recover  when  injured  by  an  unreasonably  dangerous  product,  the  determination  of  whether 
the  product  is  unreasonably  dangerous  is  based  on  the  expectations  of  the  ordinary  consumer. 
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3260.1  PRODUCT  LIABILITY:  WIS.  STAT.  §  895.047  (FOR  ACTIONS 
COMMENCED  AFTER  JANUARY  31,  2011) 

To  prove  liability  of  (defendant  manufacturer)  in  this  case,  (plaintiff)  must  establish 
all  of  the  following  five  elements: 

1 .  The  product  is  defective  because 

[SELECT  ONE  OR  MORE  OF  THE  FOLLOWING  THREE  BRACKETED 
ITEMS] 

[it  contains  a  manufacturing  defect  which  departs  from  its  intended  design  even 
though  all  possible  care  was  exercised  in  the  manufacture  of  the  product.] 

[the  foreseeable  risks  of  harm  posed  by  the  product's  design  could  have  been 
reduced  or  avoided  by  the  adoption  of  a  reasonable  alternative  design  by  the 
manufacturer  and  the  omission  of  the  alternative  design  renders  the  product  not 
reasonably  safe.] 

[of  inadequate  instructions  or  warnings  only  if  the  foreseeable  risks  of  harm  posed 
by  the  product  could  have  been  reduced  or  avoided  by  the  provision  of  reasonable 
instructions  or  warnings  by  the  manufacturer  and  the  omission  of  the  instructions 
or  warnings  renders  the  product  not  reasonably  safe.] 

2.  The  defective  condition  rendered  the  product  unreasonably  dangerous  to  persons 
or  property. 

3.  The  defective  condition  existed  at  the  time  the  product  left  the  control  of  the 
manufacturer. 

4.  The  product  reached  the  user  or  consumer  without  substantial  change  in  the 
condition  in  which  it  was  sold. 

5.  The  defective  condition  was  a  cause  of  (plaintiffYs  damages. 
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Question  No.  1  on  the  verdict  form  asks: 

When  the  product  left  the  control  of  (manufacturer)  and  has  reached  the  user  or 
consumer  without  substantial  change  in  the  condition  it  was  sold,  was  it  in  such  a 
defective  condition  as  to  be  unreasonably  dangerous  to  a  (user)  (person)  (property)? 


[NOTE:  USE  THE  FOLLOWING  PARAGRAPH  IF  EVIDENCE  HAS  BEEN 
RECEIVED  ON  THE  PRODUCT’S  COMPLIANCE  WITH  STANDARDS, 
CONDITIONS,  OR  SPECIFICATION  ADOPTED  OR  APPROVED  BY  A 
FEDERAL  OR  STATE  LAW  OR  AGENCY.  SEE  WIS.  STAT.  §  895.047(3)(b).] 


[There  was  evidence  received  that  at  the  time  of  sale,  the  product  complied  in  material 
respects  with  relevant  standards,  conditions,  or  specifications  adopted  or  approved  by  a 
federal  or  state  law  or  agency.  From  this  evidence,  a  rebuttable  presumption  arises  that  the 
product  was  not  defective.  However,  there  is  also  evidence  which  may  be  believed  by  you 
that  the  product  is  defective.  You  must  resolve  this  conflict.  Unless  you  are  satisfied  by  the 
greater  weight  of  the  credible  evidence,  to  a  reasonable  certainty,  that  it  is  more  probable 
than  not  that  the  product  was  defective,  then  in  answering  Question  No.  1,  you  should  find 
that  the  product  was  not  defective.] 

Question  No.  2  on  the  verdict  form  asks: 

Was  the  defective  condition  of  the  product  a  cause  of  injury  to  (plaintiff)? 

(Read  Wis  Jl-Civil  1500) 

[NOTE:  USE  THE  FOLLOWING  PARAGRAPHS  IF  EVIDENCE  HAS  BEEN 

RECEIVED  ON  DRUG  USE  OR  ALCOHOL  CONSUMPTION  BY  PLAINTIFF. 

SEE  WIS.  STAT.  §  895.047(3)(a).] 
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[There  was  evidence  received  regarding  the  consumption  of  (drugs)  (alcohol)  by 
(plaintiff).  If  you  are  satisfied  by  clear,  satisfactory,  and  convincing  evidence  to  a  reasonable 
certainty,  that  at  the  time  of  the  injury,  (plaintiff)  was  under  the  influence  of  any  controlled 
substance  [or  controlled  substance  analog]  [or  had  a  concentration  of  .08  or  more  of  alcohol 
in  (100)  (210)  milliliters  in  (his)  (her)  (blood)  (breath),  then  a  rebuttable  presumption  arises 
that  [being  under  the  influence  of  a  controlled  substance  (controlled  substance  analog)] 
[having  an  alcohol  concentration  of  .08  or  more  at  the  time  of  the  injury]  was  the  cause  of 
(plaintiffi's  injury.] 

[The  term  "under  the  influence"  means  that  at  the  time  of  injury,  (plaintiff)1  s  ability 
to  operate  (use)  the  manufacturer's  product,  was  impaired  because  of  consumption  of  a 
controlled  substance  (controlled  substance  analog)  which  renders  (him)  (her)  incapable  of 
safely  operating  (using)  the  product.] 

(Read  Wis  Jl-Civil  205  Burden  of  Proof:  Middle) 

[The  words  "the  cause"  mean  that  neither  the  product  nor  the  conduct  of  any  other 
party  was  a  substantial  factor  in  producing  (plaintiffi's  injury  and  that  (plaintiffi's  [alcohol 
concentration  of  .08  or  more]  [being  under  the  influence  of  a  controlled  substance  (controlled 
substance  analog)]  was  the  single,  exclusive  cause  of  (his)  (her)  injury.  However,  there  is 
evidence  which  may  be  believed  by  you  that  (plaintiffi's  injury  had  more  than  one  cause. 
Y  ou  must  resolve  this  conflict.  Unless  you  are  satisfied  by  the  greater  weight  of  the  credible 
evidence,  to  a  reasonable  certainty,  that  it  is  more  probable  than  not  that  there  was  an 
additional  cause  which  produced  (plaintiffi's  injury,  you  must  find  that  [being  under  the 
influence  of  a  controlled  substance  (controlled  substance  analog)]  [having  an  alcohol 
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concentration  of  .08  or  more]  was  the  cause  of  (plaintiff's  injury  and  you  must  answer 

Question  No.  2,  relating  to  a  cause  "no."] 

[Question  No. _ on  the  verdict  form  asks: 

Was  (plaintiff!  negligent  with  respect  to  (his)  (her)  safety? 

(Read  WIS  JI-CIVIL  3268  CONTRIBUTORY  NEGLIGENCE  modified  as 
necessary  to  address  the  defenses  of  contributory  negligence  or  misuse, 
alteration,  or  modification  of  the  product  by  plaintiff.  See  Wis.  Stat. 

§  895.047(3)(c).) 


Question  No. _ on  the  verdict  form  asks: 

Was  (plaintiff's  negligence  a  cause  of  the  injury? 

(Read  Wis  Jl-Civil  200  Burden  of  Proof:  Ordinary)] 

COMMENT 

This  instruction  and  comment  were  approved  in  2012.  A  reporter’s  note  was  deleted  in  2014. 

201 1  Wisconsin  Act  2,  on  which  this  instruction  is  based,  became  effective  February  1 , 201 1 .  For 
a  comparison  of  how  this  act  changed  common  law  products  liability,  see  the  discussion  that  follows. 

Former  Products  Liability  Law.  Before  the  enactment  of  201 1  Wisconsin  Act  2,  products  liability  was 
based  on  common  law.  See  Wis  Jl-Civil  3260,  which  is  based  upon  Restatement  (Second)  of  Torts,  sec.  402A 
which  was  adopted  in  Dippel  v.  Sciano.  37  Wis. 2d  443  (1967).  Dippel  elements  for  a  product  liability  claim 
include  the  following: 

1 .  That  the  product  was  in  defective  condition  when  it  left  the  possession  or  control  of  the  seller 

2.  That  it  was  unreasonably  dangerous  to  the  user  or  consumer 

3.  That  the  defect  was  a  cause  (a  substantial  factor)  of  the  plaintiffs  injuries  or  damages 

4.  That  the  seller  engaged  in  the  business  of  selling  such  product  or,  put  negatively,  that  this  is  not 
an  isolated  or  infrequent  transaction  not  related  to  the  principal  business  of  the  seller,  and 

5.  That  the  product  was  one  which  the  seller  expected  to  and  did  reach  the  user  or  consumer  without 
substantial  change  in  the  condition  it  was  when  he  sold  it. 
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Liability  is  imposed  under  Restatement  (Second)  of  Torts  although  a  person  "has  exercised  all 
possible  care  in  the  preparation  and  sale  of  the  product,  provided  the  product  was  being  used  for  the  purpose 
for  which  it  was  designed  and  intended  to  be  used."  Sec.  402A(2)(a),  Wis  Jl-Civil  3260. 

The  "consumer  contemplation"  test  is  used  to  determine  elements  #1  &  #2,  above.  A  product  is  said 
to  be  "defective"  when  it  is  in  a  condition  not  contemplated  by  the  ordinary  user  or  consumer  which  is 
unreasonably  dangerous  to  the  ordinary  user  or  consumer.  Green  v.  Smith  &  Nephew  AHP.  Inc..  2001  WI 
1 09,  245  Wis. 2d  772  Par.  77.  A  "defect"  is  not  subject  to  any  general  definition  and  must  be  determined  on 
a  case-by-case  relying  on  expectations  of  the  ultimate  consumer.  Sumnicht  v.  Toyota,  121  Wis. 2d  338,  368 
(1984). 


Sec.  402A(2)(b)  abolished  the  privity  defense,  imposing  liability  "although  the  user  or  consumer  has 
not  bought  the  product  from  or  entered  into  any  contractual  relation  with  the  seller." 

New  Products  Liability  Law  Created  by  2011  Wisconsin  Act  2.  New  products  liability  in  Wisconsin  is 
based  on  Wis.  Stat.  §  895.047(1)  created  by  201 1  Wisconsin  Act  2.  The  new  law  applies  to  any  claim  filed 
after  January  3 1,  201 1 .  The  statutory  elements  are  as  follows: 

1 .  That  the  product  is  defective  because  it  contains  a  manufacturing  defect,  is  defective  in  design, 
or  is  defective  because  of  inadequate  instructions  or  warnings.  A  product  contains  a 
manufacturing  defect  if  the  product  departs  from  its  intended  design  even  though  all  possible  care 
was  exercised  in  the  manufacture  of  the  product.  A  product  is  defective  in  design  if  the 
foreseeable  risks  of  harm  posed  by  the  product  could  have  been  reduced  or  avoided  by  the 
adoption  of  a  reasonable  alternative  design  by  the  manufacturer  and  the  omission  of  the 
alternative  design  renders  the  product  not  reasonably  safe.  A  product  is  defective  because  of 
inadequate  instructions  or  warnings  only  if  the  foreseeable  risks  of  harm  posed  by  the  product 
could  have  been  reduced  or  avoided  by  the  provision  of  reasonable  instructions  or  warnings  by 
the  manufacturer  and  the  omission  of  the  instructions  or  warnings  renders  the  product  not 
reasonably  safe.  This  statutory  language  is  taken  from  Restatement  (Third)  of  Torts,  sec.  2. 

2.  That  the  defective  condition  rendered  the  product  unreasonably  dangerous  to  persons  or  property. 

3.  That  the  defective  condition  existed  at  the  time  the  product  left  the  control  of  the  manufacturer. 

4.  That  the  product  reached  the  user  or  consumer  without  substantial  change  in  the  condition  in 
which  it  was  sold. 

5.  That  the  defective  condition  was  a  cause  of  the  claimant's  damages. 

This  new  law  makes  the  following  changes  to  the  common  law: 

1 .  Categorizes  types  of  defect  [manufacture,  design  and  failure  to  instruct/wam]  under  two  different 
liability  standards:  (1)  manufacturing  defects:  strict  liability;  and  (2)  design  and  failure  to 
instruct/wam  defects:  failure  to  reduce  foreseeable  risks  of  harm  (which  is  an  element  of 
negligence)  See  Green,  supra.  Par.  54-56. 
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2.  Introduces  the  "reasonable  alternative  design"  test  in  cases  where  the  design  defect  is  at  issue 
(apparently  discarding  the  consumer  contemplation  test). 

3.  In  design  defect  cases,  the  Restatement  Third  approach  adopted  by  the  statute  increases  plaintiffs 
burden  by  requiring  proof  of  the  manufacturer's  negligence,  and  also  adding  an  additional 
element  of  proof  (i.e.  reasonable  alternative  design)  to  the  negligence  standard.  This  approach 
was  rejected  in  Green,  which  predated  enactment  of  Act  2. 

Problem  Areas.  Act  2  leaves  several  important  questions  unanswered.  First,  is  there  any  difference  between 
"not  reasonably  safe"  and  "unreasonably  dangerous"?,  i.e.  Can  proof  of  one  stand  as  proof  of  the  other?  See 
Restatement  (Third)  of  Torts,  Comment  G.  To  Section  2.  Second,  since  neither  a  manufacturing  defect  or 
a  failure  to  wam/instruct  defect  implicates  product  design,  how  would  the  alternative  reasonable  design  test 
apply  in  these  circumstances?  Or,  should  the  consumer  contemplation  test  (see  Green,  supra)  be  applied  to 
these  cases?  If  not  applicable,  what  test  is  to  be  used  to  determine  whether  a  product  is  defective  and 
unreasonably  dangerous  due  to  a  manufacturing  defect  or  a  failure  to  wam/instruct  defect? 

Some  say  the  consumer  contemplation  test  should  remain  applicable  to  all  three  categories  of  defects. 
See  Wisconsin  Lawyer  July  201 1  article  "A  New  Era:  Products  Liability  Law  in  Wisconsin."  The  article 
implies  that  the  reasonable  alternative  design  test  applies  to  all  three  categories  of  defects. 

The  Restatement  (Third)  of  Torts  indicates  that  the  consumer  contemplation  test  may  remain  relevant 
even  in  some  design  defect  cases.  Comment  g  to  sec.  2  of  the  Restatement  (Third)  suggests  that  "although 
consumer  expectations  do  not  constitute  an  independent  standard  forjudging  the  defectiveness  of  product 
designs,  they  may  substantially  influence  or  even  be  ultimately  determinative  on  risk-utility  balancing  in 
judging  whether  the  omission  of  a  proposed  alternative  design  renders  the  product  not  reasonably  safe." 


Sellers  and  Distributors.  The  new  law  reduces  the  exposure  of  sellers  and  distributors.  To  establish 
liability,  plaintiff  must  establish  that  "manufacturer  would  be  liable"  and  that  one  of  the  following  applies: 


1 .  Seller  or  distributor  has  contractually  assumed  one  of  the  manufacturer's  duties  to  manufacture, 
design,  or  provide  wamings/instructions. 

2.  Neither  the  manufacturer  nor  its  insurer  can  be  served  within  Wisconsin.  (If  the  manufacturer 
subsequently  submits  to  jurisdiction,  a  seller  or  distributor  shall  be  dismissed.) 

3.  The  trial  court  determines  that  a  judgment  against  the  manufacturer  or  its  insurer  would  be 
unenforceable  in  Wisconsin. 


Defenses.  Defenses  created  in  Act  2  include: 

1.  If  defendant  can  show  plaintiff  had  an  alcohol  concentration  of  .08  or  more  or  was  under  the 
influence  of  a  controlled  substance  or  controlled  substance  analog,  this  creates  a  rebuttable 
presumption  that  alcohol  or  the  drug  was  the  cause  of  plaintiffs  injury. 

2.  Compliance  in  material  respects  with  relevant  standards,  conditions  or  specifications  adopted  or 
approved  by  a  state  or  federal  law  or  agency  creates  a  rebuttable  presumption  that  the  product 
is  not  defective. 
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3.  Defendant's  damages  shall  be  reduced  by  the  percentage  of  causal  responsibility  attributable  to 
plaintiffs  misuse,  alteration,  or  modification  of  the  product. 

4.  Upon  a  showing  that  the  plaintiffs  damage  was  caused  by  an  inherent  characteristic  of  the 
product  that  would  be  recognized  by  an  ordinary  person  with  ordinary  knowledge,  the  action 
shall  be  dismissed. 

5.  There  is  no  seller  or  distributor  liability,  if  the  product  was  received  from  the  manufacturer  in  a 
sealed  container  with  no  reasonable  opportunity  to  test  or  inspect. 

See  concurring  opinions  in  Godov  v.  E.I.  du  Pont  De  Nemours  et  al.  2009  WI  78,  3 1 9  Wis.2d  9 1  and 
Horst  v.  Deere  &  Company.  2009  WI  75, 3 19  Wis.2d  147,  which  support  the  adoption  of  Restatement  (Third) 
Torts. 


Presumptions.  For  commentary  on  the  use  of  presumptions  in  civil  cases,  such  as  Wis.  Stat. 
§  895.047(3)(a)  and  (b),  see  Wis  Jl-Civil  350  and  352. 

Contributory  Negligence.  Wis.  Stat.  §  895.047(3)(c)  calls  for  a  reduction  in  damages  by  "the 
percentage  of  causal  responsibility  for  the  claimant's  harm  attributable  to  the  claimant's  misuse,  alteration, 
or  modification  of  the  product.”  See  Wis  Jl-Civil  3268. 
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3262  STRICT  LIABILITY:  DUTY  OF  MANUFACTURER  (SUPPLIER)  TO  WARN 

(FOR  ACTIONS  COMMENCED  BEFORE  FEBRUARY  1,  2011) 

A  manufacturer  (supplier)  of  a  product  must  provide  warnings  concerning  any 
dangerous  condition  of  the  product  or  any  danger  connected  with  its  proper  use  of  which  he 
or  she  knows  or  should  know.  "Proper  use"  means  a  use  which  is  intended  by  the 
manufacturer  (supplier).  In  addition,  a  manufacturer  (supplier)  has  the  duty  to  warn  of 
dangers  inherent  in  a  use  not  intended  by  the  manufacturer  (supplier),  if  such  unintended  use 
was  reasonably  foreseeable  by  the  manufacturer  (supplier). 

However,  a  manufacturer  (supplier)  does  not  have  a  duty  to  warn  about  dangers  that 
are  known  to  the  user,  or  are  obvious  to  or  readily  discoverable  by  potential  users,  or  are  so 
commonly  known  that  it  can  reasonably  be  assumed  that  users  will  be  familiar  with  them. 
Additionally,  the  manufacturer  does  not  have  to  warn  about  dangers  associated  with 
unforeseeable  misuses  of  the  product. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  1971  and  revised  by  the  Committee  in 
1982.  The  title  was  updated  in  201 1.  The  comment  was  updated  in  2014.  For  a  comparison  of  how  2011 
Wisconsin  Act  2  changed  common  law  products  liability,  see  Wis  Jl-Civil  3260.1. 

Schuh  v.  Fox  River  Tractor  Co..  63  Wis.2d  728,  213  N.W.2d  279  (1974);  Kozlowski  v.  John  E, 
Smith's  Sons  Co..  87  Wis.2d  882,  275  N.W.2d  915  (1979);  Shawver  v.  Roberts  Coro..  90  Wis.2d  672,  686, 
280  N.W.2d  266  (1979);  Wisconsin  Elec.  Power  Co.  v.  Zallea  Bros.  Inc..  606  F.2d  697  (7th  Cir.  1979); 
Restatement,  Second,  Torts  §  402A,  Comments  h,  j,  and  k  (1965);  Crane  v.  Sears  Roebuck  &  Co,.  218  Cal. 
App.2d  855,  32  Cal.  Rptr.  754,  757  (1963);  13  A.L.R.3d  1057,  1078-80  (1967). 

The  failure  to  give  a  warning  when  required  by  the  above  instruction  constitutes  the  product 
"defective"  and  unreasonably  dangerous  even  though  it  is  faultlessly  made  and,  therefore,  within  the  strict 
liability  rule.  Restatement,  Second,  Torts  §  402A,  Comments  j  and  k  (1965). 

The  Wisconsin  Supreme  Court  has  recognized  that  "foreseeable  use  is  a  requirement  for  a  case  in 
strict  liability  in  tort,  just  as  it  is  in  negligence  or  warranty  cases."  Schuh.  supra  at  742  (citing  2  Frumer, 
Products  Liability,  Scope  of  Liability,  pp.  3-297  to  3-301,  §  16A(4)(d)). 
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A  manufacturer  or  supplier  of  a  product  is  only  obligated  to  warn  of  dangers  that  are  known  or 
reasonably  foreseeable  and  anticipated.  Restatement,  Second,  Torts  §  402A,  Comment  j  (1965),  Wisconsin 
Elec.  Power  Co.  v.  Zallea  Bros.  Inc.,  606  F.2d  697  (7th  Cir.  1979). 

In  Kozlowski.  supra  at  899,  the  court  said  the  existence  of  a  hidden  as  opposed  to  an  obvious  defect 
is  properly  a  jury  question. 

A  manufacturer  is  not  obligated  to  warn  of  the  danger  inherent  in  a  product  that  has  been  altered  or 
modified  by  the  user.  Shawver  v.  Roberts  Corp.,  supra. 
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3264  STRICT  LIABILITY:  DEFINITION  OF  BUSINESS 

The  term  "business"  means  some  particular  occupation  or  employment  habitually 
engaged  in  for  livelihood  or  gain. 

It  is  not  necessary  that  the  (manufacturer)  (seller)  be  engaged  solely  in  the 
business  of  selling  the  product  involved  herein,  provided  it  is  more  than  an  occasional 
or  isolated  sale.  The  term  ’business"  does  not  apply  to  an  isolated  or  an  occasional  sale 
of  a  product  by  one  who  is  not  engaged  in  that  activity  as  a  part  of  his  or  her  business. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1971.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Schreiber  and  Rheingold,  Products  Liability  2:124  (1967);  State  v.  Toe  Must  Go  Club.  270  Wis.  108, 
70  N.W.2d  681  (1955);  Restatement,  Second,  Torts  §  402A,  Comment  f  (1965). 
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3268  STRICT  LIABILITY:  CONTRIBUTORY  NEGLIGENCE 

Negligence  is  the  failure  to  exercise  ordinary  care. 

The  user  of  a  product  has  the  duty  to  exercise  ordinary  care  for  his  or  her  own  safety 
and  protection.  If  you  find  that  (plaintiff)  (misused  the  product)  (used  the  product  knowing 
it  to  be  defective  or  unreasonably  dangerous)  (used  the  product  after  altering  or  modifying 
the  product)  (used  the  product  knowing  the  product  was  worn  out  in  such  a  manner  as  to 
render  the  product  unsafe)  (failed  to  follow  the  instructions  and  warnings  as  to  the  use  of  the 
product),  then  you  should  find  (plaintiff)  negligent.  If  you  are  not  so  satisfied,  you  should 
find  (plaintiff)  not  negligent. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  1971  and  revised  in  2011,  2013,  and 

2015. 


Wis.  Stat.  §  895.047(3)(c)(2012)  provides  that:  "damages  for  which  a  manufacturer,  seller  or 
distributor  would  otherwise  be  liable  shall  be  reduced  by  the  percentage  of  causal  responsibility  for  the 
claimant's  harm  attributable  to  the  claimant's  misuse,  alteration,  or  modification  of  the  product." 

Dippel  v.  Sciano.  37  Wis.2d  443,  155  N.W.2d  55  (1967);  13  A.L.R.3d  1057,  1100-1103  (1967); 
Restatement,  Second,  Torts  (2d)  §  402 A,  Comment  n  (1965). 

For  related  instructions,  see  Wis  Jl-Civil  1007,  3207,  3208,  3210,  and  3254. 
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3290  STRICT  PRODUCTS  LIABILITY:  SPECIAL  VERDICT  (FOR  ACTIONS 
COMMENCED  BEFORE  FEBRUARY  1,  2011) 

Question  1 :  When  (product!  left  the  possession  of  (seller)  was  (product),  in  a 
defective  condition  so  as  to  be  unreasonably  dangerous  to  a  prospective  (user)  (consumer)? 

Answer: _ 

Question  2:  If  you  answer  question  1  "yes,"  answer  this  question: 

Was  the  defective  condition  a  cause  of  (plaintiff) ’s  injuries? 

Answer: _ 

Question  3:  Was  (plaintiff)  negligent  with  respect  to  (his)  (her)  own  safety? 

Answer: _ 

Question  4:  If  you  answer  question  3  "yes,"  answer  this  question: 

Was  the  negligence  of  (plaintiff)  a  cause  of  (his)  (her)  injuries? 

Answer: _ 

Question  5:  If  you  have  answered  questions  2  and  4  "yes,"  answer  the  following: 
Assuming  that  the  defective  condition  of  the  product  and  (plaintiffVs  negligence 
caused  100%  of  (plaintiffVs  injuries,  what  percentage  do  you  attribute  to: 

(a)  The  product?  _ 

(b)  (Plaintiff)?  _ 


Total  100% 


COMMENT 

[Reporter's  Note:  For  a  comparison  of  how  2011  Wisconsin  Act  2  changed  common  law  products 
liability,  see  Wis  Jl-Civil  3260.1,  Comment.] 

This  special  verdict  and  comment  were  approved  by  the  Committee  in  1975.  They  were  revised  in 
2001.  The  last  line  ("Total  100%")  was  added  in  2010.  The  comment  was  revised  in  2006  and  updated  in 
2011.  The  reporter’s  note  was  revised  in  2014. 

This  instruction  is  for  use  in  strict  product  liability  actions  commenced  before  February  1 , 201 1 .  For 
actions  commenced  on  February  1,  201 1  or  after,  see  Wis  Jl-Civil  3290.1. 
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The  plaintiff  must  prove  five  elements  to  establish  the  liability  of  the  seller: 

1 .  That  the  product  was  defective  when  it  left  the  seller's  possession; 

2.  That  it  was  then  unreasonably  dangerous  to  the  user; 

3.  That  the  defect  was  a  cause  of  the  plaintiffs  injuries; 

4.  That  the  seller  was  engaged  in  selling  the  product  (not  an  isolated  sale  unrelated  to 
the  principal  business  of  the  seller);  and 

5.  That  the  product  was  expected  to  and  did  reach  the  user  without  substantial  change. 

The  proposal  does  not  include  inquiries  with  respect  to  elements  4  and  5  because,  generally,  they  will 
not  be  in  issue  and  can  and  should  be  resolved  as  findings  by  the  court.  If  jury  issues  are  presented  on  these 
questions,  they  could  be  submitted  with  the  following  questions: 


Question _ :  Did  (  defendant),  as  part  of  its  business,  sell  the  product  in  question? 

Answer:  _ 

Question _ :  If  you  answer  "yes"  to  the  foregoing  question,  answer  this  question: 

Did  (defendant)  expect  the  product  to  reach  (plaintiff),  as  an  ultimate  user,  without  substantial  change 
in  its  original  condition? 

Answer:  _ _ 

The  verdict  makes  reference  only  to  a  seller.  If  the  facts  warrant,  the  inquiry  could  be  adapted  to 
apply  to  a  manufacturer,  wholesaler,  jobber,  or  retailer.  (See  Restatement,  Second,  Torts  §  402A, 
Comments,  p.  350,  and  illustration  on  p.  355  (1965).) 

The  inquiry  as  to  plaintiffs  negligence  is  submitted  in  ultimate  form.  The  elements  of  contributory 
negligence  would  be  contained  in  the  instructions.  It  could  involve:  misuse  or  abuse  of  the  product;  failure 
to  protect  himself  or  herself  against  known  or  apparent  dangers;  using  the  product  in  a  manner  other  than  the 
use  for  which  it  was  intended;  use  of  wom-out  product;  carelessness  in  using  or  handling  an  inherently 
dangerous  product;  and  others. 

Strict  Liability,  Negligence,  and  Comparative  Negligence.  In  2001,  the  Committee  revised  the 
special  verdict  questions  for  strict  product  liability  claims  following  the  supreme  court’s  decision  in 
Fuchsgruber  v.  Custom  Accessories,  2001  WI  81,  244  Wis.2d  758,  628  N.W.2d  833.  In  this  case,  the  court 
considered  whether  the  1995  amendment  to  the  comparative  negligence  statute,  Wis.  Stat.  §  895.045(1), 
applies  to  strict  product  liability  actions.  The  court  said  it  does  not.  The  amended  comparative  negligence 
statute,  Wis.  Stat.  §  895.045(1),  reads: 

( 1 )  COMPARATIVE  NEGLIGENCE.  Contributory  negligence  does  not  bar  recovery  in  an 
action  by  any  person  or  the  person’s  legal  representative  to  recover  damages  for  negligence 
resulting  in  death  or  in  injury  to  person  or  property,  if  that  negligence  was  not  greater  than 
the  negligence  of  the  person  against  whom  recovery  is  sought,  but  any  damages  allowed 
shall  be  diminished  in  the  proportion  to  the  amount  of  negligence  attributed  to  the  person 
recovering.  The  negligence  of  the  plaintiff  shall  be  measured  separately  against  the 
negligence  of  each  person  found  to  be  causally  negligent.  The  liability  of  each  person  found 
to  be  causally  negligent  whose  percentage  of  causal  negligence  is  less  than  51%  is  limited 
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to  the  percentage  of  the  total  causal  negligence  attributed  to  that  person.  A  person  found  to 
be  causally  negligent  whose  percentage  of  causal  negligence  is  5 1%  or  more  shall  be  jointly 
and  severally  liable  for  the  damages  allowed.  [Emphasis  added.] 

The  1995  amendment  to  §  895.04  had  two  purposes:  (1)  to  codify  the  pre-existing  requirement  in 
negligence  actions  that,  where  there  are  multiple  defendants,  a  plaintiffs  negligence  is  compared  against  the 
separate  rather  than  the  combined  negligence  of  the  defendants  for  purposes  of  determining  liability;  and 
(2)  to  modify  joint  and  several  liability.  As  to  the  latter,  under  the  statute,  only  a  defendant  found  5 1  percent 
or  more  causally  negligent  can  be  jointly  and  severally  liable  for  a  plaintiffs  total  damages  (adjusted  for  any 
contributory  negligence).  The  liability  of  a  defendant  whose  causal  negligence  is  less  than  5 1  percent  is 
limited  to  the  percentage  of  causal  negligence  attributed  to  that  defendant. 

The  court,  in  Fuchsgruber,  supra,  said  that  earlier  case  law,  while  analogizing  strict  product  liability 
to  negligence  per  se,  did  not  establish  the  tort  as  a  species  of  negligence.  If  it  was  negligence,  then  the 
comparative  negligence  statute  would  require  a  comparison  of  the  plaintiffs  negligence  to  each  defendant’s 
negligence,  as  in  an  ordinary  negligence  action.  Because  strict  liability  is  not  negligence,  the  comparison  in 
a  product  liability  action  is  plaintiff-to-product,  and  secondarily,  in  multiple  defendant  cases,  the  defendants 
to  each  other,  for  purposes  of  contribution. 

The  court  in  Fuchsgruber.  supra,  disagreed  with  the  then  published  pattern  special  verdict  which 
suggested  that  the  defective  condition  of  the  product  constitutes  “negligence”  on  the  part  of  the  seller.  The 
court  said  in  strict  liability  cases  there  is  no  “defendant”  negligence  to  be  compared  against  the  plaintiff, 
either  separately  or  in  the  aggregate  with  other  defendants.  The  court  concluded  that  the  comparison  in  strict 
product  liability  actions  is  not  a  comparison  of  one  party’s  conduct  against  another,  but  rather,  a  comparison 
of  the  extent  to  which  the  plaintiffs  injuries  were  attributable  to  his  or  her  own  contributory  negligence  as 
against  the  product’s  defective  condition. 

Contribution;  Special  Verdict  Format.  If  more  than  one  defendant  is  charged  with  strict  liability, 
a  second  comparison  question  (shown  on  page  4)  should  be  added  to  determine  the  rights  of  contribution,  if 
any,  which  each  defendant  has  in  relation  to  the  other  defendants.  The  jury  instruction  to  cover  the  special 
verdict  question  reads: 

If  you  are  required  to  answer  question _ which  asks  you  to  compare  the  conduct  of  the 

defendants,  you  will  determine  how  much  or  to  what  extent,  if  any,  each  defendant  named 
in  the  question  contributed  to  produce  the  injury  caused  by  the  defective  product.  You  may 
consider  the  conduct  of  each  of  the  parties  so  named,  and  taking  the  conduct  of  all  of  the 
parties  as  a  whole,  determine  whether  each  one  made  a  larger,  equal,  or  smaller  contribution 
than  the  other(s). 
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SPECIAL  VERDICT: 


Question _ :  If  you  answered  questions  2  and  4  (defective  product  and  cause) 

"yes,"  answer  this  question:  Assuming  the  total  conduct  by  defendants  involved  to  be  100%, 
what  percentage,  if  any,  do  you  attribute  to: 


(a)  (the  manufacturer)?  _ 

(b)  (the  assembler)?  _ 

(c)  (the  dealer)?  _ 

(d)  (the  seller)?  _ 

Total  100% 

Form  of  Special  Verdict  in  Cases  Involving  Claims  of  Both  Strict  Liability  and  Negligence.  For 

a  discussion  of  formulating  special  verdicts  in  a  case  involving  both  strict  liability  claims  and  negligence 
claims,  see  Decker,  “Special  Verdict  Formulation  in  Wisconsin,”  Marquette  Law  Review  Volume  60,  pages 
273-79  and  290-95. 
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3290.1  PRODUCT  LIABILITY:  WIS.  STAT.  §  895.047:  VERDICT  (FOR 
ACTIONS  COMMENCED  AFTER  JANUARY  31,  2011) 

1.  When  (product)  left  the  control  of  (manufacturer)  and  has  reached  the  user  or 
consumer  without  substantial  change  in  the  condition  it  was  sold,  was  it  in  such 
a  defective  condition  as  to  be  unreasonably  dangerous  to  a  (user)  (person) 
(property)? 

2.  If  you  answered  "yes"  to  Question  No.  1,  then  answer  this  question.  Otherwise, 
do  not  answer  it.  Was  the  defective  condition  a  cause  of  the  injury? 

3.  Was  (plaintiff)  negligent  with  respect  to  (his)  (her)  own  safety? 

4.  If  you  answered  "yes"  to  the  preceding  question,  then  answer  this  question. 
Otherwise,  do  not  answer  it.  Was  (plaintiffi's  negligence  a  cause  of  the  injury? 


[NOTE:  IF  THERE  IS  SUFFICIENT  EVIDENCE  THAT  PARTIES  OTHER  THAN 
A  PRODUCT  DEFENDANT  AND  PLAINTIFF  WERE  NEGLIGENT  (SEE  WIS. 
STAT.  §  895.045(3)(a)),  THEN  THE  JURY  SHOULD  ANSWER  THE  FOLLOWING  TWO 
QUESTIONS  FOR  EACH  DEFENDANT.]: 

5.  Was  Defendant _ negligent? 


6.  If  you  answered  "yes"  to  the  preceding  question,  then  answer  this  question. 

Otherwise,  do  not  answer  it.  Was  Defendant  _____ _ 's  negligence  a  cause 

of  the  injury? 
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7.  If  you  answered  "yes"  to  two  or  more  of  Questions  No.  2  through  6,  then  answer 
this  question.  Otherwise,  do  not  answer  it.  Assuming  the  total  causal 
responsibility  for  the  injury  to  be  100%,  what  percentage  of  that  causal 
responsibility  do  you  attribute  to: 


A.  Defective  condition  of  the  product 

% 

B.  Plaintiff 

% 

C.  Defendant  (Non-product) 

% 

[NOTE:  IF  THERE  IS  SUFFICIENT  EVIDENCE  THAT  ADDITIONAL 
DEFENDANTS  ARE  RESPONSIBLE  FOR  THE  DEFECTIVE  CONDITION  OF  THE 
PRODUCT  (i.e.,  ADDITIONAL  MANUFACTURERS,  SEE  WIS.  STAT.  §  895.047(1),  OR 
SELLER/DISTRIBUTOR,  SEE  WIS.  STAT.  §  895.047(2)),  THEN  ADD  QUESTIONS 
INQUIRING  AS  TO  EACH  DEFENDANT'S  RESPONSIBILITY  FOR  THE  DEFECTIVE 
CONDITION  OF  THE  PRODUCT.] 

8.  If  you  answered  "yes"  to  two  or  more  of  Questions  No.  2, 4,  or  6,  then  answer  this 
question.  Otherwise,  do  not  answer  it.  Assuming  the  total  responsibility  for  the 
defective  condition  of  the  product  to  be  100%,  what  percentage  of  that  total 
responsibility  do  you  attribute  to: 

A.  Product  Defendant  A  % 

B.  Product  Defendant  B  % 

C.  Product  Defendant  C  % 

COMMENT 

This  instruction  and  comment  were  approved  in  2012. 

See  Wis.  Stat.  §  895.047  (201 1  Wisconsin  Act  2). 

If  the  case  involves  the  liability  of  distributors  or  sellers  under  Wis.  Stat.  §  895.047(2),  they  should 
be  added  to  the  verdict. 
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3294  RISK  CONTRIBUTION:  NEGLIGENCE:  VERDICT  (FOR  ACTIONS 
COMMENCED  BEFORE  FEBRUARY  1,  2011) 


Question  1 :  Did  (plaintiff)  ingest  white  lead  carbonate? 


Answer: _ 

Yes  or  No 


If  your  answer  to  Question  1  is  "no,"  then  do  not  answer  any  other  question.  If  you 
answer  Question  1  "yes,"  then  answer  Question  2. 

Question  2:  Was  white  lead  carbonate  a  cause  of  (plaintiff)^  injuries? 


Answer: _ 

Yes  or  No 


If  the  answer  to  Question  2  is  "no,"  do  not  answer  any  other  question. 

Question  3:  Answering  separately  for  each  defendant  listed  below,  did  that 
defendant  produce  or  market  the  type  of  white  lead  carbonate  ingested  by  (plaintiff)? 


Defendant  (A): 

Yes 

No 

Defendant  (B): 

Yes 

No 

Defendant  (C): 

Yes 

No 

Defendant  (D): 

Yes 

No 

Considering  only  those  defendants  for  whom  you  answered  "yes"  to  Question  3,  answer 


this  question: 

Question  4:  Answering  separately  for  each  defendant  listed  below,  did  the 


defendant  prove  that  it  did  not  produce  or  market  the  white  lead  carbonate  ingested  by 


(plaintiff)? 


Defendant  (A): 

Yes 

No 

Defendant  (B): 

Yes 

No 

Defendant  (C): 

Yes 

No 

Defendant  (D): 

Yes 

No 
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Considering  only  those  defendants  for  whom  you  answered  "no"  in  Question  4,  answer 
this  question: 

Question  5:  Answering  separately  for  each  defendant,  was  the  defendant 
negligent  in  producing  or  marketing  the  white  lead  carbonate? 


Defendant  (A): 

Yes 

No 

Defendant  (B): 

Yes 

No 

Defendant  (C): 

Yes 

No 

Defendant  (D): 

Yes 

No 

Question  6:  Was  (plaintiff)  negligent  with  respect  to  (his)  (her)  own  safety? 

Answer: _ 

Yes  or  No 

If  you  answered  Question  6  "yes,"  then  answer  Question  7.  If  your  answer  is  "no,"  then 
skip  to  Question  9. 

Question  7:  Was  the  negligence  of  (plaintiff)  a  cause  of  (his)  (her)  injuries? 

Answer: _ 

Yes  or  No 

If  you  answered  Question  7  "yes,"  then  answer  Question  8.  If  you  answered  Question  7 


"no,"  then  go  to  Question  9. 

Question  8:  Assuming  the  total  negligence  that  caused  the  injury  to  (plaintiff)  to 
be  100%,  what  percentage  of  the  total  negligence  do  you  attribute  to: 


(a) 

All  defendants  for  whom  you 
answered  Question  5  "yes" 

% 

(b) 

(Plaintiff)? 

% 

TOTAL 

100% 
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Before  you  answer  Question  9,  draw  a  line  through  those  producers  or  marketers  of  white 
lead  carbonate  to  whom  you  did  not  answer  "yes"  in  Question  5.  As  to  the  rest,  answer 
this  question: 

Question  9:  Regardless  of  your  answer  to  8(a)  above,  assuming  the  total 
negligence  of  the  remaining  producers  or  marketers  to  be  1 00%,  what  percentage  of 
negligence,  if  any,  do  you  attribute  to: 


Defendant  (A): 

% 

Defendant  (B): 

% 

Defendant  (C): 

% 

Defendant  (D): 

% 

TOTAL 

100% 

COMMENT 

This  suggested  verdict  for  a  negligence  claim  was  approved  in  2009.  The  comment  was  updated 
in  2010  and  2011.  See  comment  to  Wis  Jl-Civil  3295  for  a  discussion  of  the  constitutionality  of  the  risk 
contribution  theory.  A  reporter’s  note  was  deleted  in  2014. 

In  2011,  the  Wisconsin  Legislature  enacted  Wis.  Stat.  §  895.46  (2011  Wisconsin  Act  2)  which 
addresses  risk  contribution  claims.  The  new  law  (applicable  to  actions  commenced  after  January  3 1, 201 1) 
provides  the  remedy  for  claims  where  the  plaintiff  is  unable  to  provide  specific  product  identification.  See 
Wis  Jl-Civil  3296. 
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3295  RISK  CONTRIBUTION:  NEGLIGENCE  CLAIM  (FOR  ACTIONS 
COMMENCED  BEFORE  FEBRUARY  1,  2011) 

Question  No.  1  of  the  verdict  asks  whether  (plaintiff)  “ingested”  white  lead  carbonate. 
The  word  “ingest”  means  to  take  into  the  body  by  mouth. 

[give  Wis  Jl-Civil  1500  Cause] 

Question  No.  3  of  the  verdict  asks  whether  the  defendants  produced  and  marketed  the 
type  of  white  lead  carbonate  ingested  by  (plaintiff).  To  answer  this  question  “yes,”  you  must 
conclude  that  the  products  are  of  such  a  kind  or  nature  that  one  specimen  (or  part)  may  be 
used  in  place  of  another  specimen  (or  equal  part).  This  question  asks  whether  the  products 
are  interchangeable  or  capable  of  mutual  substitution. 

Chemical  identity  of  the  products  is  not  necessary.  Instead,  you  should  consider  the 
following  factors: 

•  The  characteristic  of  the  product’s  function  at  issue; 

•  The  physical  appearance  of  the  product  and  the  physical  similarity  of  the  product;  and 

•  The  risks  posed  by  the  product’s  use  and  whether  such  products  have  substantially 
identical  defects  which  pose  a  uniformity  of  risk. 

Question  No.  4  asks  whether  the  defendant  has  proved  that  it  did  not  produce  or 
market  the  white  lead  carbonate  ingested  by  (plaintiff).  Each  defendant  has  the  burden  of 
proof  to  satisfy  you  that  the  answer  to  the  question  as  to  that  defendant  should  be  “yes.” 

A  defendant  may  not  be  held  liable  for  (plaintiffYs  injuries  unless  the  defendant’s 
product  or  conduct  reasonably  could  have  contributed  to  (plaintiff) ’s  alleged  injury.  A 
defendant  could  not  reasonably  have  contributed  to  (plaintiffYs  injury  if  the  defendant  proves 
that  its  white  lead  carbonate  pigment  could  not  reasonably  have  reached  the  residence(s) 
where  (plaintiff)  lived. 
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In  making  this  determination,  you  should  consider  the  following  factors,  if  any, 
established  by  the  evidence: 

•  The  time  period  during  which  the  white  lead  carbonate  pigments  that  allegedly 
injured  (plaintiff)  were  produced  or  marketed. 

•  The  time  period  in  which  each  manufacturer  defendant  produced  or  marketed 
its  white  lead  carbonate  pigments. 

•  The  geographic  locations  in  which  each  manufacturer  produced  or  marketed 
the  product  at  the  time  the  product  that  allegedly  injured  (plaintiff)  was 
produced  or  marketed. 

•  Other  relevant  factors  raised  by  the  evidence  in  the  case. 

[In  answering  the  questions  on  the  verdict  about  each  of  the  defendants,  you  should 
consider  only  the  evidence  that  was  received  for  or  against  that  defendant.] 

[For  Question  No.  5,  give  Wis  Jl-Civil  1005;  for  Question  No.  6,  give  Wis  Jl-Civil 
1007;  for  Question  No.  8,  see  Wis  Jl-Civil  1580  and  3290.] 

If  you  are  required  to  answer  Question  No.  9,  you  will  determine  to  what  extent,  if 
any,  the  conduct  of  each  producer  or  marketer  of  white  lead  carbonate  contributed  to  produce 
the  injury.  Taking  the  conduct  of  the  remaining  producers  or  marketers  as  a  whole, 
determine  whether  each  one  made  a  larger,  equal,  or  smaller  contribution  than  the  others. 
Considering  this  question,  some  factors  which  you  may  but  are  not  required  to  consider  are: 

•  Testing  for  safety  of  the  product; 

•  The  market  share  of  the  producer-distributor  in  the  relevant  area; 

•  The  role  of  the  defendant  in  producing  or  marketing  the  product; 

•  Whether  the  defendant  issued  warnings  about  the  dangers  of  the  product; 
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Whether  the  defendant  produced  or  marketed  the  product  after  it  knew  or 
should  have  known  of  the  potential  hazards  the  product  presented  to  the 
public;  and 

Whether  the  defendant  took  any  affirmative  steps  to  reduce  the  risk  of  injury 
to  the  public. 


COMMENT 

This  instruction  and  comment  were  approved  in  2009.  The  comment  was  updated  in  20 1 0  and  2011. 
A  reporter’s  note  was  deleted  in  2014. 

The  instruction  is  tailored  for  use  in  a  trial  involving  the  ingestion  of  lead  paint.  It  can  be  adapted 
for  other  cases  involving  a  fungible  product.  The  instruction  and  verdict  (Wis  Jl-Civil  3294)  are  tailored  for 
a  claim  based  on  negligence.  They  will  need  to  be  modified  for  a  risk  contribution  claim  based  on  strict 
liability.  For  actions  commenced  after  January  31,  201 1,  see  Wis  Jl-Civil  3296. 

Risk  Contribution  Theory.  The  risk  contribution  method  of  recovery  was  first  adopted  by  the 
Wisconsin  Supreme  Court  in  Collins  v.  Eli  Lilly  Co..  116  Wis. 2d  166  (1984).  In  Collins,  the  plaintiffs 
mother  ingested  a  drug  known  as  DES  during  her  pregnancy.  The  plaintiff  was  diagnosed  as  suffering  from 
full  cell  cancer  of  the  vagina.  The  plaintiff  was  unable  to  identify  the  precise  producer  or  marketer  of  the 
DES  taken  by  her  mother  “due  to  the  generic  status  of  some  DES,  the  number  of  producers  or  marketers,  the 
lack  of  pertinent  records,  and  the  passage  of  time.”  Collins,  supra,  p.  177. 

In  Thomas  v.  Mallett.  2005  WI  129, 285  Wis. 2d  236, 701  N.  W.2d  523,  the  plaintiff  claimed  damages 
based  on  ingesting  lead  paint.  The  supreme  court  made  rulings  that  permitted  the  plaintiff  to  proceed  against 
the  lead  paint  manufacturers  on  a  risk  contribution  theory.  The  supreme  court  ruled  that  even  though  the 
plaintiff  had  sued  landlords  and  made  a  recovery,  this  did  not  prevent  the  plaintiff  from  pursuing  lead  paint 
manufacturers.  The  court  rejected  the  paint  manufacturer’s  claim  that  because  Thomas  had  a  remedy,  there 
was  no  need  to  apply  the  risk  contribution  theory  to  his  case. 

Constitutionality  of  Risk  Contribution  Theory.  The  Thomas  v.  Mallett  decision  reserved  ruling 
on  the  defendants'  claims  of  14th  Amendment  due  process  violation  holding  that  they  were  not  ripe  for 
adjudication  on  a  summary  judgment  record.  A  federal  district  court  has  held  that  application  of  the  risk 
contribution  theory  to  a  successor  corporation  of  a  lead  paint  manufacturer  violated  substantive  due  process. 
Gibson  v.  American  Cvanamid.  Case  No.  07-C-864  (E.D.,  Wisconsin,  June  15,  2010).  The  district  judge 
found  that  imposition  of  liability  on  a  successor  corporation  not  directly  involved  in  the  manufacture  of  white 
lead  carbonate  was  "arbitrary  and  irrational,"  because  the  tradition  causation  requirement  for  liability  in  tort 
was  eliminated.  In  a  subsequent  decision  in  Gibson  v.  American  Cvanamid.  the  federal  district  judge 
dismissed  all  lead  paint  manufacturers.  The  basis  of  the  judge's  decision  was  that  elimination  of  the  causation 
requirement  under  the  risk  contribution  rule  violates  substantive  due  process.  The  case  has  been  appealed. 
In  April  of  201 1 ,  a  different  federal  judge  in  Milwaukee  issued  a  decision  that  allowed  a  lawsuit  based  on  risk 
contribution  to  proceed.  Burton  v.  Sherwin-Williams  Co..  (U.S.  Dist.  Ct.,  E.D.  Wis.) 
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The  Gibson  v.  American  Cvanamid  ruling  was  footnoted  by  the  majority's  opinion  in  a  20 1 0  decision 
of  the  Wisconsin  Supreme  Court,  State  v.  Henley,  2010  WI  97,  328  Wis.2d  544,  787  N.W.2d  350,  in  which 
the  court  noted,  at  footnote  No.  29: 

To  support  its  expansive  views  of  inherent  authority,  the  dissent  cites  Article  1,  Section  9  of 
the  Wisconsin  Constitution.  See  dissent,  ^111,  115,  120-21.  This  provision  states  in 
relevant  part,  "Every  person  is  entitled  to  a  certain  remedy  in  the  laws  for  all  injuries,  or 
wrongs  which  he  may  receive  in  his  person,  property,  or  character."  Wis.  Const,  art.  I,  §  9. 

But  we  have  made  clear  that  this  provision  does  not  entitle  litigants  to  the  remedy  they 
desire,  but  only  to  their  day  in  court.  Wiener  v.  J.C.  Penney  Co..  65  Wis. 2d  139,  222 
N.W.2d  149(1974). 

. . .  [  W]e  note  that  this  court's  unwarranted  expansion  of  its  own  powers  through  Article  1 , 

Section  9  has  recently  been  checked.  In  Gibson  v.  American  Cvanamid  Co.,  the  Eastern 
District  of  Wisconsin  held  that  this  court's  holding  in  Thomas  v.  Mallett.  2005  WI  129,  285 
Wis. 2d  236,  701  N.W.2d  523,  which  created  a  new  remedy  under  Article  1,  Section  9,  was 
arbitrary  and  irrational  and  violated  the  Fourteenth  Amendment.  Gibson.  2010  U.S.  Dist. 

LEXIS  59378,  slip  op.,  *16-18  (E.D.  Wis.  June  15,  2010).  Despite  the  dissent's  broad 
description  of  our  inherent  authority,  we  simply  do  not  have  the  authority  to  craft  any 
remedy  we  want. 

Applicability  of  the  Doctrine.  The  committee  believes  that  the  applicability  of  the  risk  contribution 
doctrine  is  initially  a  matter  for  the  court  to  decide. 

Fungibility.  According  to  the  supreme  court  in  Thomas  v.  Mallett.  the  word  “fungible”  means:  1) 
of  such  a  kind  or  nature  that  one  specimen  or  part  may  be  used  in  place  of  another  specimen  or  equal  part  in 
a  satisfaction  of  an  obligation;  2)  capable  of  mutual  substitution;  interchangeable.  In  the  committee’s  view, 
the  fungibility  (similarity)  of  the  lead  paint  made  by  the  various  manufacturers  is  an  issue  of  fact  for  the  jury. 
See  paras.  140-149  of  the  Thomas  v.  Mallett  decision  and  footnote  47.  Based  on  this  analysis,  the  committee 
included  Question  3  on  the  verdict,  Wis  Jl-Civil  3294. 

Elements  of  a  Risk  Contribution  Claim.  The  court  in  Thomas  v.  Mallett  laid  out  the  requirements 
for  the  plaintiffs  proof  on  both  negligence  and  strict  liability  claims  based  on  risk  contribution  in  the 
following  passage: 

K  1 6 1 .  Thomas  has  brought  claims  for  both  negligence  and  strict  products  liability. 

Applying  the  risk  contribution  theory  to  Thomas’s  negligence  claim,  he  will 

have  to  prove  the  following  elements  to  the  satisfaction  of  the  trier  of  fact: 

(1)  That  he  ingested  white  lead  carbonate; 

(2)  That  the  white  lead  carbonate  caused  his  injuries; 

(3)  That  the  Pigment  Manufacturers  produced  or  marketed  the  type  of  white 

lead  carbonate  he  ingested;  and 
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(4)  That  the  Pigment  Manufacturers’  conduct  in  producing  or  marketing  the 
white  lead  carbonate  constituted  a  breach  of  a  legally  recognized  duty  to 
Thomas. 

Because  Thomas  cannot  prove  the  specific  type  of  white  lead  carbonate  he 
ingested,  he  need  only  prove  that  the  Pigment  Manufacturers  produced  or 
marketed  white  lead  carbonate  for  use  during  the  relevant  time  period:  the 
duration  of  the  houses’  existence. 

U  162.  Applying  the  risk  contribution  theory  to  Thomas’s  strict 
products  liability  claim,  Thomas  will  have  to  prove  the  following  elements 
to  the  satisfaction  of  the  trier  of  fact: 

(1)  That  the  white  lead  carbonate  was  defective  when  it  left  the  possession  or  control  of  the 
pigment  manufactures; 

(2)  That  it  was  unreasonably  dangerous  to  the  user  or  consumer; 

(3)  That  the  defect  was  a  cause  of  Thomas’s  injuries  or  damages; 

(4)  That  the  pigment  manufacturer  engaged  in  the  business  of  producing  or  marketing  white 
lead  carbonate  or,  put  negatively,  that  this  is  not  an  isolated  or  infrequent  transaction  not 
related  to  the  principal  business  or  the  pigment  manufacturer;  and 

(5)  That  the  product  was  one  which  the  company  expected  to  reach  the  user  or  consumer 
without  substantial  change  in  the  condition  it  was  when  sold. 

Defenses;  Exculpation.  The  supreme  court  said  a  manufacturer  could  avoid  liability  based  on 
risk  contribution  by  proving  that  the  “manufacturer  did  not  produce  or  market  white  lead  carbonate,  either 
during  the  relevant  time  period  or  in  the  geographical  market  where  the  house  is  located.”  This  issue  is 
addressed  in  Question  4  of  Wis  Jl-Civil  3294. 

Contributory  Negligence.  Lead  paint  cases  will  not  involve  a  question  of  contributory  negligence 
because  the  age  of  children  who  ingest  white  lead  carbonate  is  normally  under  seven  years.  Children  under 
seven  cannot  be  negligent. 

Negligence  of  Others  Not  Producers  or  Marketers.  If  there  are  other  defendants  who  did  not 
produce  or  market  a  product,  but  whose  negligence  might  have  caused  injury  to  the  plaintiff,  such  as  a  parent 
or  landlord  in  a  lead  paint  case,  then  the  verdict  should  include  questions  on  the  negligence,  causation,  and 
causal  negligence  comparison  of  these  parties.  The  comparison  question  should  include  the 
defendant-companies  and  the  parents,  landlords,  etc. 
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3296  RISK  CONTRIBUTION:  NEGLIGENCE:  VERDICT  (WIS.  STAT.  §  895.046) 
(FOR  ACTIONS  COMMENCED  AFTER  JANUARY  31,  2011) 

Question  1:  Did  (plaintiff)  ingest  white  lead  carbonate? 

Answer: 


Yes  or  No 

If  your  answer  to  Question  1  is  "no,"  then  do  not  answer  any  other  question.  If  you  answer 
Question  1  "yes,"  then  answer  Question  2. 

Question  2:  Was  white  lead  carbonate  a  cause  of  (plaintiff) ’s  injuries? 

Answer: _ 

Yes  or  No 

If  the  answer  to  Question  2  is  "no,"  do  not  answer  any  other  question. 

Question  3:  Answering  separately  for  each  defendant  listed  below,  did  that 
defendant  (manufacture)  (distribute)  (sell)  (promote)  the  white  lead  carbonate  ingested  by 
(plaintiff)? 

(Yes  or  No) 

(Yes  or  No) 

(Yes  or  No) 

(Yes  or  No) 

If  you  answered  "yes"  to  a  defendant  in  Question  3,  then  do  not  answer  Questions  4  or  5  and 
go  to  Question  6.  If  you  answered  Question  3  "no"  to  all  defendants,  then  answer 
Question  4. 


Defendant  (A): 
Defendant  (B): 
Defendant  (C): 
Defendant  (D): 


©2014,  Regents,  Univ.  ofWis. 


1 


3296 


WIS  JI-CIVIL 


3296 


Question  4:  Answering  separately  for  each  defendant  listed  below,  did  that  defendant 
(manufacture)  (distribute)  (sell)  (promote)  a  completely  integrated  product  in  the  form  (used 
by  the  plaintiff)  (to  which  the  plaintiff  was  exposed)? 

Defendant  (A):  (Yes  or  No) 


Defendant  (B): 

(Yes  or  No) 

Defendant  (C): 

(Yes  or  No) 

Defendant  (D): 

(Yes  or  No) 

Question  5:  If  you  answered  Question  4  "yes,"  as  to  any  defendant,  then  as  to  those 
defendants  only  answer  these  questions. 

(a).  Did  that  defendant  (manufacture)  (distribute)  (sell)  (promote)  a  product  chemically 
and  physically  identical  to  the  product  (used  by  the  plaintiff)  (to  which  the  plaintiff  was 


exposed). 

Defendant  (A): 

(Yes  or  No) 

Defendant  (B): 

(Yes  or  No) 

Defendant  (C): 

(Yes  or  No) 

Defendant  (D): 

(Yes  or  No) 

(b).  Did  that  defendant  (manufacture)  (distribute)  (sell)  (promote)  the  product  in  the 
geographic  market  where  the  plaintiff  was  injured? 

Defendant  (A):  (Yes  or  No) 


Defendant  (B): 

(Yes  or  No) 

Defendant  (C): 

(Yes  or  No) 

Defendant  (D): 

(Yes  or  No) 
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(c).  Did  that  defendant  (manufacture)  (distribute)  (sell)  (promote)  the  product  during  the 
time  period  in  which  the  product  that  caused  the  plaintiffs  injury  was  (manufactured) 


(distribute)  (sold)  (promoted)? 

Defendant  (A): 

(Yes  or  No) 

Defendant  (B): 

(Yes  or  No) 

Defendant  (C): 

(Yes  or  No) 

Defendant  (D): 

(Yes  or  No) 

(d).  Was  the  product  (manufactured)  (distributed)  (sold)  (promoted)  by  the  defendant 
distributed  or  sold  without  any  labeling  or  other  distinctive  characteristics  that  identified  that 
(manufacturer)  (distributor)  (seller)  (promoter)? 

Defendant  (A):  (Yes  or  No) 


Defendant  (B): 

(Yes  or  No) 

Defendant  (C): 

(Yes  or  No) 

Defendant  (D):  (Yes  or  No) 

Considering  only  those  defendants  for  whom  you  answered  "yes"  to  Question  5(a),  5(b),  5(c), 
or  5(d),  answer  Question  6.  If  you  answered  "no"  as  to  all  defendants,  then  do  not  answer 
any  further  questions  in  this  verdict. 
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Question  6:  Answering  separately  for  each  defendant,  was  the  defendant  negligent 
in  producing  or  marketing  the  product? 

Defendant  (A):  (Yes  or  No) 

Defendant  (B):  (Yes  or  No) 

Defendant  (C):  (Yes  or  No) 

Defendant  (D):  (Yes  or  No) 

Question  7:  Was  (plaintiff)  negligent  with  respect  to  (his)  (her)  own  safety? 

Answer: 


Yes  or  No 

If  you  answered  Question  7  "yes,"  then  answer  Question  8.  If  your  answer  to  Question  7  is 
"no,"  then  go  to  Question  9. 

Question  8:  Was  the  negligence  of  (plaintiff)  a  cause  of  (his)  (her)  injuries? 

Answer: 


Yes  or  No 

If  you  answered  Question  8  "yes,"  then  answer  Question  9.  If  you  answered  Question  8  "no," 
then  go  to  Question  1 0. 

Question  9:  Assuming  the  total  negligence  that  caused  the  injury  to  (plaintiff)  to  be 
100%,  what  percentage  of  the  total  negligence  do  you  attribute  to: 

(a)  All  defendants  for  whom 

you  answered  Question  6  "yes"  _ % 

(b)  (Plaintiff)?  _ % 

TOTAL  100% 
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Before  you  answer  Question  10,  draw  a  line  through  those  manufacturers  or  marketers  of 
white  lead  carbonate  to  whom  you  did  not  answer  "yes"  in  Question  6.  As  to  the  rest,  answer 
Question  10. 

Question  10:  Regardless  of  your  answer  to  9(a)  above,  assuming  the  total  negligence 
of  the  remaining  producers  or  marketers  to  be  100%,  what  percentage  of  negligence,  if  any, 


do  you  attribute  to: 

Defendant  (A):  % 

Defendant  (B):  % 

Defendant  (C):  % 

Defendant  (D):  % 

TOTAL  100% 


COMMENT 

This  verdict  was  approved  in  201 1 .  A  reporter’s  note  was  deleted  in  20 1 1 .  The  verdict  is  tailored  for 
use  in  a  trial  involving  the  ingestion  of  lead  paint  and  can  be  adapted  for  claims  involving  other  products. 
It  is  based  on  a  claim  for  negligence.  The  verdict  will  need  to  be  modified  for  a  claim  based  on  strict  liability. 

New  Law.  In  201 1,  the  Wisconsin  Legislature  enacted  Wis.  Stat.  §  895.046  (201 1  Wisconsin  Act 
2)  covering  remedies  against  manufacturers,  distributors,  sellers,  and  promoters  of  products. 

This  new  section,  effective  for  actions  commenced  after  January  3 1 , 20 1 1 ,  recognizes  two  categories 
of  actions  against  manufacturers  and  others  in  the  stream  of  commerce:  ( 1 )  actions  involving  specific  product 
identification,  and  (2)  actions  without  specific  product  identification. 

The  suggested  verdict  is  structured  for  a  case  where  the  plaintiff  presents  evidence  of  specific  product 
identification  (i.e.  a  specific  defendant  (manufactured)  (distributed)  (sold)  (promoted)  the  specific  product 
alleged  to  have  harmed  plaintiff);  and  also  evidence  without  specific  product  identification  (i.e.  risk 
contribution). 

Risk  Contribution.  Under  Wis.  Stat.  §  895.046(4),  product  liability  attaches  only  if  the  plaintiff 

shows: 

1 .  That  no  other  lawful  process  exists  for  the  claimant  to  seek  any  redress  from  any  other 
person  for  the  injury  or  harm. 

2.  That  the  claimant  has  suffered  an  injury  or  harm  that  can  be  caused  only  by  a 
manufactured  product  chemically  and  physically  identical  to  the  specific  product  that 
allegedly  caused  the  claimant's  injury  or  harm. 
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3.  That  the  manufacturer,  distributor,  seller,  or  promoter  of  a  product  manufactured, 
distributed,  sold,  or  promoted  a  complete  integrated  product,  in  the  form  used  by  the 
claimant  or  to  which  the  claimant  was  exposed,  and  that  meets  all  of  the  following 
criteria: 

a.  Is  chemically  and  physically  identical  to  the  specific  product  that  allegedly 
caused  the  claimant's  injury  or  harm. 

b.  Was  manufactured,  distributed,  sold,  or  promoted  in  the  geographic  market 
where  the  injury  or  harm  is  alleged  to  have  occurred  during  the  time  period  in  which  the 
specific  product  that  allegedly  caused  the  claimant's  injury  or  harm  was  manufactured, 
distributed,  sold,  or  promoted. 

c.  Was  distributed  or  sold  without  labeling  or  any  distinctive  characteristic  that 
identified  the  manufacturer,  distributor,  seller,  or  promoter. 

The  plaintiff  must  also  name  manufacturers  of  at  least  80%  of  all  of  the  product  sold  in  Wisconsin 
during  the  relevant  time  period.  Section  895.046(5)  establishes  a  25-year  statute  of  limitations  from  the  date 
of  last  manufacture,  distribution,  sale,  or  promotion  of  the  product  and  the  date  the  plaintiffs  claim  occurred. 
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3300  LEMON  LAW  CLAIM:  SPECIAL  VERDICT 


Question  1: 

Did  (plaintiff's  vehicle  have  at  least  one  nonconformity? 


Answer: _ 

Yes  or  No 

If  you  answered  question  1  “no,”  stop  here.  Do  not  answer  any  other  questions. 

If  you  answered  question  1  “yes,”  answer  questions  2  and  3. 

Question  2: 

Did  the  same  nonconformity(ies)  found  to  exist  in  question  1  continue  to  exist  after 
the  fourth  time  the  vehicle  was  made  available  to  (defendant)  (or  authorized  dealers) 
for  repairs? 


Answer: _ 

Yes  or  No 


Question  3: 

Was  (plaintiffl's  vehicle  out  of  service  for  an  aggregate  of  at  least  30  calendar  days 
(within  the  term  of  the  warranty)  (within  the  first  year  after  delivery)  because  of 
warranty  nonconformity(ies)? 


Answer: _ 

Yes  or  No 

If  you  answered  either  question  2  or  3  “yes,”  answer  questions  4  and  5. 

If  you  answered  both  question  2  and  3  “no,”  do  not  answer  questions  4  and  5  and 
answer  question  6. 
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Question  4: 

A.  What  sum  of  money  did  (plaintiff)  pay  as  the  purchase  price  for  the  vehicle? 


S. 


B.  What  amount  of  money  did  plaintiff  pay  for  sales  tax? 


$ _ 

C.  What  sum  was  paid  by  (plaintiff)  in  finance  charges  to  purchase  the  vehicle? 


$. 


D.  What  sum  will  compensate  (plaintiff)  for  collateral  costs  in  connection  with 
the  repair  of  any  nonconformity? 


$. 


Question  5: 

How  many  miles  were  on  (plaintiffl's  vehicle  when  a  nonconformity  was  first  reported 
to  (manufacturer  or  manufacturer's  authorized  dealer)? 


miles 
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Question  6: 

Did  (defendant)  or  its  authorized  dealers  fail  to  repair  any  nonconformity  in  the 
(plaintiffYs  vehicle  before  the  expiration  (of  the  warranty)  (of  one  year  after 
delivery)? 


If  you  answered  question  6  “yes,”  answer  question  7. 
Question  7: 


Answer: _ 

Yes  or  No 


What  sum  of  money,  if  any,  will  fairly  compensate  (plaintiff)  for  any  pecuniary  loss? 


COMMENT 


s. 


This  instruction  and  comment  were  approved  by  the  Committee  in  1 999.  The  comment  was  revised 
in  2000,  2001,  2005,  2008,  2012,  and  2016. 

The  special  verdict  covers  two  separate  claims.  Questions  1 , 2, 3, 4,  5  deal  with  remedies  established 
under  Wis.  Stat.  §  218.0171  (2)(b)  —  replacement  or  refund.  Questions  1,  6,  7  deal  with  the  remedy 
established  under  Wis.  Stat.  §  218.0171  (2)(a).  The  distinction  between  the  two  claims  is  described  in 
Vultaggio  v.  General  Motors.  145  Wis.2d  874,  891,  429  N.W.2d  93  (1988). 

Personal  Injury.  The  Lemon  Law  does  not  permit  a  plaintiffs  claim  for  personal  injury  damages. 
Gosse  v.  Navistar  lnt’1  Transp.  Corp.,  2000  WI  App  8,  232  Wis. 2d  163,  605  N.W.2d  896.  In  Gosse.  the 
court  said  that  to  allow  recovery  for  personal  injury  damages  would  be  contrary  to  the  purpose  of 
Wisconsin’s  Lemon  Law.  It  said  if  a  vehicle’s  construction  is  so  defective  that  it  causes  injury  to  the 
consumer,  the  consumer  can  both  pursue  Lemon  Law  remedies  to  get  the  vehicle  repaired,  replaced,  or  to 
obtain  a  refund,  and  bring  a  separate  claim  for  personal  injuries  under  appropriate  law.  2000  WI  App  8,  14. 

Manufacturer's  Affirmative  Defense  and  Burden.  In  Marquez  v.  Mercedes-Benz  USA.  20 1 2  WI 
57, 34 1  Wis. 2d  119,815  N.  W.2d  3 1 4,  the  Wisconsin  Supreme  Court  held  that  to  avoid  the  remedies  provided 
by  Wis.  Stat.  §  218.017(7)  for  not  issuing  a  refund  or  replacement  within  the  30-day  statutory  period,  a 
manufacturer  must  prove  that  the  consumer  intentionally  prevented  the  manufacturer  from  providing  a  refund 
or  replacement  within  the  30-day  statutory  period.  The  manufacturer's  burden  for  this  question  is  "clear, 
satisfactory  and  convincing  evidence  to  a  reasonable  certainty."  See  Wis  Jl-Civil  205. 

Comparable  Replacement  Vehicle.  Where  the  case  involves  whether  a  “comparable  vehicle”  was 
provided,  see  Porter  v.  Ford  Motor  Co.,  2015  WI  App  39,  362  Wis. 2d  505,  865  N.W.2d  207. 


©2016,  Regents,  Univ.  of  Wis. 


3 


3301 


WIS  JI-CIVIL 


3301 


3301  LEMON  LAW  CLAIM:  NONCONFORMITY 

Question  1  asks:  Did  (plaintiffVs  vehicle  have  at  least  one  "nonconformity"? 

Wisconsin  law  defines  a  "nonconformity"  as  a  condition  or  defect  which  (1)  substantially 
impairs  the  use,  value,  or  safety  of  a  motor  vehicle  and  (2)  is  covered  by  an  express  warranty 
applicable  to  the  vehicle  or  a  component  of  the  vehicle.  [Nonconformity  does  not  include  a 
condition  or  defect  which  is  the  result  of  abuse,  neglect,  or  unauthorized  modification  or  alteration 
by  the  consumer.] 

[Committee  Note:  Insert  any  stipulated  language  concerning  the  delivery  of  vehicle  or 
stipulated  warranty  periods.] 

A  condition  or  defect  that  substantially  impairs  the  use,  value,  or  safety  of  a  vehicle  must  be 
more  than  a  minor  annoyance  or  inconvenience.  However,  the  (plaintiffj's  vehicle  need  not  have 
been  undriveable  for  the  nonconformity  to  substantially  impair  its  use,  value,  or  safety.  Also,  the 
nonconformity  may  substantially  impair  use,  value,  or  safety  even  if  the  vehicle  was  able  to  provide 
simple  transportation. 

COMMENT 

This  instruction  and  comment  were  approved  in  1999.  The  comment  was  updated  in  2000. 

(Note:  Refer  to  general  instructions  on  burden  of  proof,  argument  of  counsel,  and  evidence.)  Chmill  v. 
Friendly  Ford-Mercurv.  144  Wis.2d  796,  424  N.W.2d  747  (Ct.  App.  1988). 

Buyer’s  Reliance.  The  supreme  court  has  said  that  the  Lemon  Law  contains  no  "hidden  defect"  or  lack  of 
knowledge  requirement.  Therefore,  it  allowed  consumers  who  were  aware  of  scratches  to  their  trucks  at  the  time  they 
took  delivery  to  pursue  Lemon  Law  remedies.  In  so  holding,  the  supreme  court  reversed  the  court  of  appeals  which  had 
concluded  that  consumers  who  are  aware  of  defects  in  a  motor  vehicle  at  the  time  they  accept  delivery  may  not  sue  the 
vehicle  manufacturer  under  the  Lemon  Law  when  repair  efforts  fail.  Dieter  v.  Chrysler  Corp..  2000  WI 45, 234  Wis.2d 
670,  610  N.W.2d  832. 
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3302  LEMON  LAW  CLAIM:  FOUR  ATTEMPTS  TO  REPAIR:  SAME 

NONCONFORMITY 

Question  2  asks  whether  the  same  nonconformity  (ies),  found  to  exist  in  Ques¬ 
tion  1,  continued  to  exist  after  the  fourth  time  the  plaintiff's  vehicle  was  made  available 
to  the  defendant  or  its  authorized  dealer  for  repairs. 

Wisconsin  law  requires  a  manufacturer  or  its  authorized  dealer  to  repair  a 
nonconformity  in  four  or  less  attempts. 

In  order  to  answer  "yes"  to  this  question,  you  must  find: 

1.  that  the  same  nonconformity  was  made  available  for  repair  to  the  manufacturer 
or  any  of  its  authorized  dealers  at  least  four  times  (within  the  terms  of  the 
warranty)  (within  the  first  year  after  delivery);  AND 

2.  that  the  nonconformity  continued  after  the  fourth  time  the  vehicle  was  made 
available  for  repairs. 

The  "same  nonconformity"  means  that  the  identical  or  substantially  similar 
condition(s)  or  defect(s)  (is)  (are)  made  available  for  four  or  more  repair  attempts. 

A  nonconformity  is  made  "available  for  repairs"  regardless  of  whether  any  repairs 
were  actually  attempted  by  the  manufacturer  or  its  authorized  dealers.  Also  a 
nonconformity  is  made  available  for  repairs  regardless  of  whether  any  nonconformity  was 
verified  at  the  time  by  the  manufacturer  or  authorized  dealer. 

COMMENT 

This  instruction  and  comment  were  approved  in  1999. 

Chmill  v.  Friendly  Ford-Mercurv.  144  Wis.2d  796, 424  N.W.2d  747  (Ct .  App.  1988);  Carl  v.  Spickler 
Ent.  Ltd.  165  Wis.2d  611, 478  N.W2d  248  (Ct  App.  1991). 
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3303  LEMON  LAW  CLAIM:  OUT  OF  SERVICE  WARRANTY 

NONCONFORMITY  (Warranty  on  or  after  March  1,  2014) 

Question  3  asks  whether  (plaintiffl's  vehicle  was  “out  of  service”  for  an  aggregate  of 
at  least  30  calendar  days  because  of  any  nonconformities  (within  the  term  of  the  warranty) 
(within  one  year  after  delivery). 

To  answer  question  3  “yes,”  you  must  find  that  (plaintiff)  notified  the  manufacturer 
or  any  authorized  dealer  of  a  (the)  nonconformity  (ies)  and  gave  the  manufacturer  or  dealer 
an  opportunity  to  repair  the  condition  or  defect.  “Out  of  service,”  with  respect  to  a  motor 
vehicle,  means  that  the  vehicle  is  unable  to  be  used  by  the  consumer  for  the  vehicle's 
intended  purpose  as  a  result  of: 

1.  The  vehicle  is  in  the  possession  of  the  manufacturer,  motor  vehicle  lessor,  or  any 
of  the  manufacturer's  authorized  motor  vehicle  dealers  for  the  purpose  of  performing  or 
attempting  repairs  to  correct  a  nonconformity;  or 

2.  The  vehicle  is  in  the  possession  of  (plaintiff)  and  the  vehicle  has  a  nonconformity 
that  substantially  affects  the  use  or  safety  of  the  vehicle  and  that  has  been  subject  to  an 
attempt  to  repair  on  at  least  2  occasions. 


COMMENT 

This  instruction  and  comment  were  originally  approved  in  1 999.  The  comment  was  updated  in  20 1 4 
and  2016.  The  committee  revised  this  instruction  in  2014  following  the  enactment  of  2013  Wisconsin  Act 
10  which  is  first  effective  for  motor  vehicles  for  which  the  express  warranty  commences  on  March  1, 2014. 
See  Wis.  Stats.  §  2 1 8.0 1 7 1  ( 1  )(g). 

The  prior  version  of  this  instruction  which  applies  to  motor  vehicles  for  which  the  express  warranty 
predates  March  1,  2014  is  reproduced  at  the  end  of  this  comment. 
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The  Legislative  Council’s  memo  to  20 13  Wisconsin  Act  1 0 1  explains  changes  in  the  act  to  existing 

Lemon  Law  provisions,  including  the  following: 

•  Retains  the  30-day  time  period  for  refunds  elected  by  the  consumer,  but  creates  a  45-day  time  period 
for  comparable  new  motor  vehicles  and  120-day  time  period  for  comparable  new  heavy-duty 
vehicles.  The  Act  defines  “heavy-duty  vehicle”  as  any  motor  vehicle  having  a  gross  vehicle  weight 
rating  or  actual  gross  weight  of  more  than  10,000  pounds. 

•  Requires  a  consumer  to  complete  a  form  prescribed  by  the  Department  of  Transportation  (DOT)  to 
report  a  nonconformity  for  repair  or  to  elect  a  comparable  new  motor  vehicle  or  refund.  If  the 
consumer  does  not  provide  all  information  on  the  form,  the  time  period  for  a  manufacturer  to  act  in 
providing  a  comparable  new  motor  vehicle  or  refund  may  not  begin  until  the  consumer  provides 
additional  information. 

•  Provides  that,  if  the  consumer  elects  a  comparable  new  motor  vehicle,  no  later  than  30  days  after 
receiving  the  DOT  form,  the  manufacturer  must  agree,  in  writing,  to  provide  the  consumer  with  the 
comparable  new  motor  vehicle  or  refund  of  the  full  purchase  price  plus  any  sales  tax,  finance  charge, 
amount  paid  by  the  consumer  at  the  point  of  sale,  and  collateral  costs. 

•  Provides  that  an  action  in  court  must  be  commenced  within  36  months  after  first  delivery  of  the 
motor  vehicle  to  a  consumer. 

•  Removes  the  requirement  to  award  twice  the  amount  of  any  pecuniary  loss  in  an  action  in  court. 

•  Provides  that  if  a  court  finds  that  any  party  has  failed  to  reasonably  cooperate  with  another  party’s 
efforts  to  comply  with  obligations  under  the  “lemon  law”  that  hinders  the  other  party’s  ability  to 
comply  with  or  seek  recovery,  the  court  may  extend  any  deadlines;  reduce  any  damages,  attorney 
fees,  or  costs  that  may  be  awarded;  strike  pleadings;  or  enter  default  judgment  against  the  offending 
party. 

•  Creates  a  definition  for  “out  of  service,”  which  is  used  in  the  definition  of  “reasonable  attempt  to 
repair”  under  current  law.  In  the  Act,  “out  of  service,”  with  respect  to  a  motor  vehicle,  means  that 
the  vehicle  cannot  be  used  by  the  consumer  for  the  vehicle’s  intended  purpose  as  a  result  of  any  of 
the  following: 

o  The  vehicle  is  in  the  possession  of  the  manufacturer,  motor  vehicle  lessor,  or  any  of  the 
manufacturer’s  authorized  motor  vehicle  dealers  for  the  purpose  of  performing  or  attempting 
repairs  to  correct  a  nonconformity. 

°  The  vehicle  is  in  the  possession  of  the  consumer  and  the  vehicle  has  a  nonconformity  that 
substantially  affects  the  use  or  safety  of  the  vehicle  if  the  nonconformity  has  been  subject 
to  an  attempt  to  repair  on  at  least  two  occasions. 

Flexibility  for  Repairs.  For  the  modification  of  this  instruction  in  a  case  where  the  consumer  took 

the  vehicle  to  a  “repair  facility  acting  on  the  manufacturer’s  behalf,”  see  Burzlaff  v.  Thoroughbred 

Motorsports,  Inc..  758  F.3d  841  (Seventh  Circ.,  2014).  The  court  held  that  Wis.  Stat.  §  218.0171  (2)(a)does 
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not  say  that  the  vehicle  is  available  for  repair  only  if  it  is  actually  taken  to  the  manufacturer  or  an  authorized 
dealer.  The  Lemon  Law  protects  consumers  who  go  to  a  repair  facility  authorized  by  the  manufacturer 
whether  the  facility  is  a  manufacturer's  authorized  motor  vehicle  dealer  or  not.  Burzlaff  v.  Thoroughbred 
Motorsports,  Inc.,  supra. 

For  claims  involving  a  warranty  before  March  1,  2014,  the  following  instruction  applies: 


3303  LEMON  LAW  CLAIM:  OUT  OF  SERVICE  WARRANTY 

NONCONFORMITY  (Warranty  Before  March  1,  2014) 

Question  3  asks  whether  (plaintiffs  vehicle  was  "out  of  service"  for  an  aggregate 
of  at  least  30  calendar  days  because  of  any  nonconformities  (within  the  term  of  the 
warranty)  (within  one  year  after  delivery). 

To  answer  question  3  “yes,”  you  must  find  that  (plaintiff)  notified  the  manufacturer 
or  any  authorized  dealer  of  a  (the)  nonconformity  (ies)  and  gave  the  manufacturer  or  dealer 
an  opportunity  to  repair  the  condition  or  defect.  If  repairs  are  not  made  and  (plaintiff) 
thereafter  continued  to  give  them  an  opportunity  to  repair  the  nonconformity  (ies),  the  30- 
day  clock  starts  running  from  the  date  of  that  initial  failed  repair  opportunity.  As  long  as 
there  exists  notice  and  opportunity  to  repair  with  respect  to  a  nonconformity,  the  30-day 
clock  runs. 

"Out  of  service"  is  not  limited  to  only  those  periods  in  which  the  vehicle  is 
unavailable  to  (plaintiff).  "Out  of  service"  includes  those  periods  when  the  vehicle  is  not 
capable  of  rendering  service  as  warranted  due  to  a  nonconformity,  even  though  the  vehicle 
may  be  in  the  possession  of  the  consumer  and  may  still  be  driven  in  spite  of  the 
nonconformity. 
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3304  LEMON  LAW  CLAIM:  FAILURE  TO  REPAIR  (RELATING  TO  SPECIAL 
VERDICT  QUESTION  6)  [WIS.  STAT.  §  218.0171(2)(a)] 

If  a  new  vehicle  does  not  conform  to  an  applicable  express  warranty,  the  consumer 
must  report  the  nonconformity  to  the  manufacturer  or  any  of  the  manufacturer's  authorized 
dealers  (before  the  expiration  of  the  warranty)  (within  one  year  after  first  delivery  of  the 
vehicle  to  the  consumer.)  The  vehicle  must  also  be  made  available  for  repair  within  one  year 
after  first  delivery  of  the  vehicle  to  the  consumer. 

Any  nonconformity  reported  by  the  consumer  and  made  available  for  repair,  must  be 
repaired  by  the  manufacturer  or  its  authorized  dealers. 

It  is  undisputed  that  (dealer)  was  a  manufacturer's  authorized  dealer. 

(Plaintiff)  must  prove  that: 

(a)  the  vehicle  did  not  conform  to  an  applicable  express  warranty,  and 

(b)  that  the  nonconformity  was  reported  to  the  manufacturer  or  its  authorized 
dealer  before  (date),  and 

(c)  that  the  vehicle  was  made  available  for  repair1  of  the  nonconformity  on  or 
before  (date),  and 

(d)  that  the  nonconformity  was  not  repaired  by  the  manufacturer  or  its 
authorized  dealer,  and 

(e)  that  the  nonconformity  continues  after  expiration  of  (the  warranty  period) 
(one  year). 

COMMENT 

•  „  „  „  This  instruction  and  comment  were  approved  in  1 999.  The  statutory  reference  in  the  title  was  revised 
m  2005. 

Vultaggio  v.  General  Motors  Corp..  145  Wis.2d  874,  429  N.W.2d  93  (Ct.  App.  1988). 

NOTE 

‘If  only  aWis.  Stat.  §  218.0171(2)(a)claim,  use  Wis  JT-Civil  3301  for  definition  of  “nonconformity” 
and  last  paragraph  of  Wis  JI  Civil  3302  for  definition  of  “available  for  repairs.” 
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33 1 0  MAGNUSON-MOSS  WARRANTY  CLAIM  (Express  Warranty) 

The  Magnuson-Moss  Warranty  Act  is  a  federal  law  that  provides  for  certain  rights 
in  connection  with  warranties  and  service  contracts  applying  to  consumer  products. 

Under  the  Magnuson-Moss  Warranty  Act,  (plaintiff)  has  the  burden  of  proving  the 
following  elements: 

1.  that  (defendant)  supplied  (plaintiff)  with  a  (name  of  consumer  product)  that 
was  defective  or  that  malfunctioned; 

2.  that  the  defect  or  malfunction  was  covered  by  the  warranty; 

3.  that  (plaintiff)  afforded  (defendant)  or  defendant’s  representative  a 
reasonable  opportunity  to  repair  the  defect  or  malfunction; 

4.  that  (defendant)  failed  to  repair  the  (name  of  consumer  product)  at  no 
charge  to  (plaintiff)  within  a  reasonable  time. 

If  (plaintiff)  proves  these  elements,  then  (defendant)  violated  the  Magnuson-Moss 
Warranty  Act. 

The  act  does  not  allow  (defendant)  an  unlimited  time  to  perform  repairs  that  are 
required  to  be  performed  under  a  written  warranty.  Rather,  the  repairs  must  be  performed 
within  a  reasonable  time.  It  is  for  you  to  determine  what  is  a  reasonable  time  based  on 
the  facts  and  circumstances  as  you  find  them. 

[It  is  not  a  defense  to  (plaintiff) ’s  claim  that  (defendant)  tried  to  fix  the  (name  of 
consumer  product)  within  a  reasonable  time  but  was  unable  to  do  so.  Commendable 
efforts  alone  do  not  relieve  the  defendant  of  its  obligation  to  repair  under  the  warranty.] 
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SPECIAL  VERDICT 


Question  1: 


Question  2: 


Question  3: 


Question  4: 


Did  (defendant)  supply  (plaintiff)  with  a  (name  of  consumer 

product)  that  was  defective  or  that  malfunctioned? 

Answer: _ 

Yes  or  No 

If  you  answered  “yes”  to  question  1,  answer  this  question: 

Was  the  defect  or  malfunction  covered  by  the  terms  of  the  warranty? 

Answer: _ 

Yes  or  No 

If  you  answered  “yes”  to  question  2,  answer  this  question: 

Did  (plaintiff)  provide  (defendant  or  defendant’s  representative)  a 

reasonable  opportunity  to  repair  the  defect  or  malfunction? 

Answer: _ 

Yes  or  No 

If  you  answered  “yes”  to  question  3,  answer  this  question: 


Did  (defendant  or  defendant’s  representative)  fail  to  repair  the  defect 
or  malfunction  within  a  reasonable  time? 

Answer: _ 

Yes  or  No 

Question  5:  If  you  answered  “yes,”  to  question  4,  answer  questions  5a  &  b: 

a)  What  is  the  difference,  if  any,  between  the  value  of  the  (name  of 
consumer  product)  if  it  had  been  as  warranted  and  the  value  of  the 
(name  of  consumer  product)  with  the  defect  or  malfunction? 

Answer: 
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COMMENT 

This  instruction  and  comment  was  approved  in  2005.  The  comment  was  updated  in  2008  and 
2020.  The  2020  revision  updated  case  law  citations. 

The  Magnuson-Moss  Warranty  Act,  15  USCS  §  2301  et  seq.,  allows  a  “consumer”  to  bring  a 
lawsuit  where  he  or  she  claims  to  be  damaged  by  the  failure  of  a  supplier,  warrantor,  or  service  contractor 
to  comply  with  any  obligation  under  the  Act  or  under  a  written  warranty,  implied  warranty,  or  service 
contract.  15  USCS  §  2310  (d). 

Magnuson-Moss  claims  usually  involve  motor  vehicles  and  are  usually  brought  with  Lemon  Law 
claims.  However,  Magnuson-Moss  claims  can  be  brought  with  respect  to  any  consumer  product.  See  15 
USCS  §  2301(1). 

Because  the  vast  majority  of  cases  involve  defects  covered  by  a  written  warranty,  the  verdict  and 
the  instruction  focus  on  express  warranty  claims  under  the  Magnuson-Moss  Act. 

The  tenn  “supplier”  means  “any  person  engaged  in  the  making  of  a  consumer  product  directly  or 
indirectly  available  to  consumers.”  15  USCS  §  2301  (4).  The  tenn  “consumer”  means  a  “buyer, 
transferee,  or  person  entitled  to  enforce  a  warranty  or  service  contract”  15  USCS  §  2301(3). 

The  Act  provides  that  a  “warrantor  must  at  a  minimum  remedy  such  consumer  product  within  a 
reasonable  time  and  without  charge  in  the  case  of  a  defect,  malfunction,  or  failure  to  conform  with  such 
warranty.”  15  USCS  §  2304(a)(1).  The  language  “failure  to  confonn  with  such  written  warranty”  can  be 
the  basis  of  a  claim,  but  how  this  claim  differs  from  a  product  with  a  defect  or  malfunction  is  uncertain. 
Therefore,  the  committee  has  no  suggested  form  of  verdict  or  instruction  involving  this  kind  of  claim 
under  the  Act. 

Service  Contracts.  For  the  coverage  of  service  contracts  under  the  Magnuson-Moss  Warranty 
Act,  see  Tang  v.  C.A.R.S.  Protection  Plus  Inc.,  2007  WI  App  134,  301  Wis.2d  752,  734  N.W.2d  169. 

Lessee  as  a  “Consumer.”  In  2005,  the  Wisconsin  Supreme  Court  considered  whether  the 
plaintiff,  as  a  lessee,  met  the  definition  of  “consumer”  under  the  MMWA,  such  that  she  could  maintain  a 
cause  of  action  under  the  Magnuson-Moss  Warranty  Act  for  breach  of  written  warranty  against  the 
manufacturer  and  warrantor  of  an  allegedly  defective  vehicle.  The  court  held  the  plaintiff  alleged 
sufficient  facts  to  qualify  as  a  category  two  consumer  under  the  Act  because  the  facts  alleged  in  her 
complaint  indicated  that  the  manufacturer’s  warranty  satisfies  the  definition  of  “written  warranty”  and 
because  she  alleged  that  the  vehicle  in  question  was  transferred  to  her  during  the  duration  of  the  warranty. 
The  court  said  the  warranty  constituted  a  “written  warranty”  under  the  MMWA  because  the  plaintiff 
alleged  that  it  was  issued  by  the  manufacturer  in  connection  with  the  sale  of  the  vehicle  by  an  authorized 
dealer  to  a  lending  institution  in  order  to  facilitate  the  lease,  the  warranty  was  part  of  the  basis  of  the 
bargain  between  the  dealership  and  the  lending  institution,  and  the  lending  institution  purchased  the 
vehicle  for  purposes  other  than  resale. 

Furthermore,  the  court  concluded  that  the  lessee  had  pled  sufficient  facts  to  qualify  as  a  category 
three  consumer  because  the  facts  alleged  in  her  complaint  indicated  that  the  manufacturer’s  warranty 
satisfied  the  definition  of  “written  warranty”  and  because  she  alleged  that  she  was  entitled  by  the  terms  of 
warranty  to  enforce  the  warranty  against  the  manufacturer.  Peterson  v.  Volkswagen  of  America,  Inc., 
2005  WI  61,  281  Wis.2d  39,  697  N.W.2d  61. 


©2020,  Regents,  Univ.  of  Wis. 


3 


3700 


WIS  JI-CIVIL 


3700 


3700  BUILDING  CONTRACTS:  MEASURE  OF  DAMAGES 

Question  1  asks  whether  (builder/contractor)  breached  the  contract. 

Question  2  asks  what  amount  of  money,  if  any,  will  fairly  compensate 
(plaintift/owner)  for  the  breach  by  fbuil der/contractorl?  In  answering  Question  2,  you  must 
first  determine  the  diminished  value  of  ("the  structure).  “Diminished  value”  is  the  difference 
between  the  value  of  the  structure  as  built  and  the  value  of  the  structure  if  it  had  been  built 
according  to  the  contract. 

If  you  determine  that  the  structure  cannot  be  repaired,  the  diminished  value  is  your 
answer  to  Question  2. 

If,  however,  you  determine  that  the  structure  can  be  repaired,  you  must  also  determine 
the  cost  of  repairs  to  the  structure.  “Cost  of  repairs”  is  defined  as  the  reasonable  cost  of 
remedying  defects,  so  far  as  can  be  done  practicably.  If  the  “diminished  value”  of  the 
structure  and  the  “cost  of  repairs”  of  the  structure  are  different,  the  lesser  of  the  two  is  your 
answer  to  Question  2. 

SPECIAL  VERDICT 

1 .  Did  fbuilder/contractor)  breach  the  contract? 

Answer: _ 

Yes  or  No 

2.  If  you  have  answered  "yes"  to  Question  1,  what  amount  of  money,  if  any,  will 
fairly  compensate  (plaintiff/owner)  for  the  breach  by  (builder/contractorl? 

Answer:  $ _ 
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[ALTERNATIVE: 

If  you  have  answered  "yes"  to  Question  1,  what  is  the  reasonable  cost  of 
repairs? 


Answer:  $ 


If  you  have  answered  "yes"  to  Question  1,  what  is  the  diminished  value  of  the 
property? 


Answer:  $ _ ] 


COMMENT 

This  instruction  and  comment  were  approved  in  2005.  The  comment  was  revised  in  201 1 . 

A  damaged  party  is  entitled  to  have  what  he  or  she  contracts  for  or  its  equivalent.  Champion 
Companies  v.  Stafford  Development  2011 WI  App  8,331  Wis.2d  208, 794  N. W.2d  916;  Jacob  v.  West  Bend 
Mut.  Ins.  Co..  203  Wis.  2d  524,  543,  553  N.W.2d  800  (Ct.  App.  1996).  The  application  of  this  rule  is 
“troublesome”  when  there  is  an  issue  on  whether  the  defective  construction  should  be  repaired  or  whether 
the  work  was  substantially  performed.  A  “damaged  party”  is  not  entitled  to  be  placed  in  a  better  position 
than  if  the  contract  had  been  performed.  Pleasure  Time.  Inc,  v.  Kuss.  78  Wis.  2d  373, 385, 254  N.W.2d  463 
( 1 977).  Instead,  a  party  is  only  entitled  to  a  remedy  that  puts  the  party  in  as  good  a  position  as  if  the  contract 
had  been  fully  performed.  Champion  Companies,  supra.  1 1  and  f  13.  For  a  discussion  of  the  economic 
waste  rule,  see  Hinkston,  Mark,  "Repair  or  Replace,"  Wisconsin  Lawyer.  August  2011,  p.6. 

The  measure  of  damages  is  the  reasonable  cost  of  remedying  defects,  so  far  as  can  be  done 
practicably,  and  the  diminished  value  of  the  property  so  completed  because  of  defects  not  so  remediable. 
W.G.  Slugg  Seed  &  Fertilizer.  Inc,  v.  Paulsen  Lumber.  Inc..  62  Wis.  2d  220,  226,  214  N.W.2d  413  (1974). 
If  reconstruction  involves  unreasonable  economic  waste,  then  the  injured  party  is  to  recover  the  difference 
between  the  value  of  the  property  if  it  had  been  properly  constructed  and  the  value  that  the  property  has  as 
constructed.  W.G.  Slugg  Seed  at  226.  Diminished  value  is  defined  as  the  “difference  between  the  value  of 
the  house  as  it  stands  with  faulty  and  incomplete  construction  and  the  value  of  the  house  if  it  had  been 
constructed  in  strict  accordance  with  the  plans  and  specifications.”  Plante  v.  Jacobs.  10  Wis.  2d  567,  103 
N.W.2d  296  (1960).  “Where  defects  are  such  that  they  may  be  remedied  without  destruction  of  any 
substantial  part  of  the  benefit  which  the  owner’s  property  has  received  by  reason  of  the  contractor’s  work, 
the  equivalent  is  sometimes  held  to  be  the  cost  of  making  the  work  conform  to  the  contract.”  DeSombre  v. 
Bickel.  18  Wis.  2d  390,  398,  118  N.W.2d  868  (1963). 

Once  the  jury  provides  its  damage  answers  as  to  cost  of  repairs  and  diminution  in  value,  the  trial 
court  is  in  a  position  to  determine  the  appropriate  measure  of  damage.  Jacob  at  543.  In  Jacob,  the  judge 
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substituted  the  stipulated  cost  of  replacement  by  the  parties  for  the  jury’s  determined  cost  of 
repair/diminution  in  value  to  make  the  plaintiffs  whole  and  give  the  plaintiffs  exactly  what  they  contracted 
for. 


The  “reasonable  cost  of  repairs”  rule  was  applied  because  the  cost  did  not  “involve  any 
reconstruction  of  the  building  or  great  sacrifice  of  inwrought  material.”  Buchholz  v.  Rosenberg.  163  Wis. 
312,  314,  156  N.W.  946  (1916).  The  “diminished  value”  rule  was  applied  as  to  the  basement  floor  in 
Buchholz  because,  in  order  to  put  the  basement  into  the  form  contracted  for,  such  an  effort  would  require 
a  substantial  reconstruction  of  the  building  and  sacrifice  of  much  of  the  work  already  put  into  the  project. 
Buchholz  at  314. 

The  rules  of  damages  set  forth  here  are  rules  of  law,  and  are  not  waived  in  the  same  manner  as 
objections  to  evidence  are  waived.  Venzke  v.  Magdanz.  243  Wis.  155,  160,  6  N.W.2d  604  (1943). 

Usually,  a  trier  of  fact  should  determine  which  measure  is  more  appropriate.  W.G.  Slues  Seed  at 
227.  “[T]he  burden  to  prove  by  credible  evidence  to  a  reasonable  certainty  the  damages  and  the  amount 
thereof  is  with  the  claimant.  He  must  establish  at  least  to  a  reasonable  probability  the  amount  of  these 
damages.”  Naden  v.  Johnson.  61  Wis.  2d  375,  387,  212  N.W.2d  585  (1973).  If  the  claimant  only  brings 
forth  evidence  regarding  the  cost  of  repairs,  it  is  the  respondent’ s  burden  to  bring  forth  further  evidence  about 
diminution  in  value  in  order  for  the  trier  of  fact  to  consider  both  measures  of  damages.  Engel  v.  Dunn 
County.  273  Wis.  218, 222, 77  N.W.2d  408  (1956).  “The  absence  of  such  evidence  does  not  render  evidence 
of  cost  of  repairs  insufficient  to  support  a  finding  of  damage  in  that  amount.”  Engel  at  222.  “Damages  must 
be  proven  with  reasonable  certainty.”  DeSombre  at  398  (citing  Maslow  Cooperage  Corp.  v.  Weeks  Pickle 
Co..  270  Wis.  2d  179,  70  N.W.2d  577  (1954)).  The  claimant  must  put  some  “reasonable  basis  of 
computation”  into  evidence.  DeSombre  at  399  (citations  omitted).  See  Pleasure  Time,  Inc,  v.  Kuss.  78  Wis. 
2d  373,  385,  254  N.W.2d  463  (1977). 
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371 0  CONSEQUENTIAL  DAMAGES  FOR  BREACH  OF  CONTRACT 

The  law  provides  that  a  person  who  has  been  damaged  by  a  breach  of  contract  shall 
be  fairly  and  reasonably  compensated  for  his  or  her  loss.  In  determining  the  damages,  if  any, 
you  will  allow  an  amount  that  will  reasonably  compensate  the  injured  person  for  all  losses 
that  are  the  natural  and  probable  results  of  the  breach. 


COMMENT 

This  instruction  and  comment  were  approved  in  1980.  The  comment  was  updated  in  2018. 

Repinski  v.  Clintonville  Sav.  &  Loan  Ass’n,  49  Wis.2d  52,  181  N.W.2d  351  (1970),  states,  "An 
award  of  damages  for  breach  of  contract  should  compensate  the  injured  party  for  losses  necessarily  flowing 
from  the  breach."  The  losses  must  be  the  natural  and  probable  results  of  the  breach.  Thumer  Heat  Treating 
Corn,  v.  Menco,  Inc.,  252  Wis.  16,  30  N.W.2d  228  ( 1947). 

“Those  naturally  arising  damages,  referred  to  as  ‘consequential  damages,’  include  ‘all  losses  that  are 
natural  and  probable  results  of  the  breach.’  ”  Wosinski  v.  Advance  Cast  Stone  Co.,  2017  WI  App  51,  377 
Wis. 2d  596,  901  N.W.2d  797. 

"The  fundamental  basis  for  an  award  of  damages  for  breach  of  contract  is  just  compensation  for 
losses  necessarily  flowing  from  the  breach."  Dehnart  v.  Waukesha  Brew  inn  Co.,  21  Wis. 2d  583,  124  N.W.2d 
664(1963). 

Loss  of  profits  could  be  included  as  a  loss.  Pressure  Cast  Products  Corp.  v.  Page,  261  Wis.  197,  51 
N.W.2d  808  (1952). 
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3720  DAMAGES:  INCIDENTAL 


Damages  may  be  awarded  in  such  sum  as  will  compensate  the  injured  party  for 
expenses  reasonably  incurred  in  the  inspection,  receipt,  transportation,  care,  or  resale  of 
goods  or  merchandise;  and  for  commissions,  interest,  and  any  other  reasonable  expense 
incident  to  the  breach  of  the  contract. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1975.  Editorial 
changes  were  made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 

Wis.  Stat.  §§  402.710,  402.715. 
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3725  DAMAGES:  FUTURE  PROFITS 

The  loss  of  (prospective)  (future)  profits  is  a  proper  basis  for  awarding  damages 
resulting  from  a  breach  of  contract  when  the  circumstances  are  such  that  the  future  damages 
may  be  computed  with  some  reasonable  certainty.  The  law  places  the  burden  of  proof  of 
establishing  loss  of  future  profit  upon  (plaintiff).  If  you  find  the  evidence  in  this  case  to  be 
so  uncertain  that  you  cannot  do  more  than  merely  guess,  speculate,  or  conjecture  as  to 
whether  (plaintiff)  is  entitled  to  recover  certain  damages  due  to  the  loss  of  future  profits,  then 
you  cannot  award  damages  for  future  profits. 

The  law  allows  only  such  damages  as  have  been  proved  by  the  greater  weight  of  the 
credible  evidence,  to  a  reasonable  certainty.  The  burden  to  prove  damages  is  not  satisfied 
by  evidence  which  merely  shows  that  something  might  or  might  not  exist  or  might  or  might 
not  occur  in  the  future.  Mere  possibilities  leave  the  resolution  of  the  issue  of  damages  for 
future  profits  in  the  field  of  speculation  and  conjecture  to  such  an  extent  as  to  afford  no  basis 
for  an  inference;  and,  in  the  absence  of  at  least  such  inference,  there  is  no  sufficient  basis  for 
awarding  damages  for  the  loss  of  future  profits. 

Although  damages  may  not  be  based  on  speculation,  it  is  not  necessary  that  you 
should  arrive  at  a  conclusion  of  loss  of  future  profits  with  mathematical  certainty.  In  the  very 
nature  of  things,  such  profits  cannot  be  definitely  determined.  If  the  wrong  itself  is  of  such 
a  nature  as  to  preclude  the  determination  of  the  amount  of  damages  with  certainty,  it  will  be 
enough  if  the  evidence  shows  the  extent  of  the  damages  as  a  matter  of  just  and  reasonable 
estimation,  although  the  result  may  only  be  approximate. 
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With  these  general  principles  in  mind,  you  are  instructed  that  evidence  of  prior  profits 
in  the  same  business  may  be  used  by  you  as  a  basis  for  a  computation  of  loss  of  future  profits 
as  well  as  any  other  evidence  in  the  case  bearing  upon  the  issue. 

Loss  of  future  profits  is  to  be  determined  by  you  as  of  the  date  of  the  breach  of 
contract. 

Damages  may  be  awarded  for  loss  of  profits  only  if  you  determine  that  the  wrongful 
act  of  the  defendant  caused  the  loss. 

You  may  award  damages  for  loss  of  profits  only  if  you  first  determine  that  the 
defendant  at  the  time  the  contract  was  made  had  reason  to  foresee  the  loss  of  profits  as  a 
probable  result  of  a  breach. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1975.  Editorial 
changes  were  made  in  1994.  This  instruction  was  revised  in  2002  to  conform  the  language  regarding  the 
burden  of  proof  to  the  Committee’s  2002  revisions  to  Wis.  Jl-Civil  200  and  205.  A  typographical  error  was 
corrected  in  2008. 

Restatement  of  Contracts  §§  330,  331  (1933);  White  v.  Benkowske.  37  Wis.2d  285,  155  N.W.2d  74 
(1967);  Krueger  v.  Steffen.  30  Wis. 2d  445,  141  N.W.2d  200  (1966);  Baker  v.  Northwestern  Nat'l  Cas.  Co., 
26  Wis. 2d  306, 132  N.W.2d  493  (19651:  Buxbaum  v.  G.  H.  P.  Cigar  Co..  188  Wis.  389, 206  N.W.  59(1925); 
American  Steam  Laundry  Co.  v.  Riverside  Printing  Co. ,  171  Wis.  644,  177  N.W.  852  (1920);  Dickson  v. 
Pritchard,  1 1 1  Wis.  310,  87  N.W.  292  (1901);  22  Am.  Jur.2d,  Contracts,  §  174;  Corbin  on  Contracts.  §  1007. 
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3735  DAMAGES:  LOSS  OF  EXPECTATION 

The  measure  of  damages  for  a  breach  of  contract  is  the  amount  which  will 
compensate  the  plaintiff  for  the  loss  suffered  because  of  the  breach.  A  party  who  is 
injured  should,  as  far  as  it  is  possible  to  do  by  monetary  award,  be  placed  in  the  position 
in  which  he  or  she  would  have  been  had  the  contract  been  performed.  The  fundamental 
basis  for  an  award  of  damages  for  breach  of  contract  is  just  compensation  for  losses 
necessarily  flowing  from  the  breach.  A  party  whose  contract  has  been  breached  is  not 
entitled  to  be  placed  in  a  better  position  because  of  the  breach  than  the  party  would 
have  been  had  the  contract  been  performed.  The  injured  party  is  entitled  to  the  benefit 
of  his  or  her  agreement,  which  is  the  net  gain  he  or  she  would  have  realized  from  the 
contract  but  for  the  failure  of  the  other  party  to  perform. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1975.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Schubert  v.  Midwest  Broadcasting  Co.,  1  Wis.2d  497,  85  N.W.2d  449  (1957);  Dehnart  v.  Waukesha 
Brewing  Co..  21  Wis.2d  583,  124  N.W.2d  664  (1963);  55  C.J.S.,  Damages.  §  74. 
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3740  DAMAGES:  TERMINATION  OF  REAL  ESTATE  LISTING  CONTRACT 

(EXCLUSIVE)  BY  SELLER;  BROKER'S  RECOVERY 

If  the  real  estate  listing  contract  was  improperly  terminated  by  the  defendant,  then 
you  must,  determine  the  amount  of  recovery  by  the  plaintiff. 

If  you  find  that  the  plaintiff  had  procured  a  buyer  ready,  willing,  and  able  to 
purchase  the  property  upon  the  terms  specified  in  the  listing  contract  (or  on  terms 
acceptable  to  the  owner),  then  the  plaintiff  is  entitled  to  recover  the  commission. 

If,  on  the  other  hand,  you  find  that  the  broker  had  not  produced  a  buyer,  then  the 
plaintiff's  recovery  is  an  amount  sufficient  to  compensate  the  plaintiff  for  his  or  her 
losses.  That  is,  those  losses  which  have  been  proved  by  the  plaintiff  to  have  flowed 
directly  and  necessarily  from  the  improper  termination  of  the  listing  contract  by  the 
defendant.  In  determining  this  amount,  you  may  take  into  consideration  the  time  spent 
by  him  or  her  in  the  performance  of  the  work  undertaken  on  seller's  behalf,  the 
difficulties  involved,  and  the  plaintiff's  standing  in  the  brokerage  profession.  You  may 
also  consider  any  profits  which  plaintiff  could  show  would  have  accrued  to  the  plaintiff 
had  the  contract  not  been  improperly  terminated,  taking  into  account  the  probability  of 
procuring  a  buyer  on  the  seller's  terms  and  all  other  relevant  circumstances. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1975.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

To  recover  loss  profits,  the  broker  must  prove,  with  reasonable  certainty,  that  he  or  she  would 
have  earned  the  commission  but  for  the  seller's  breach. 

Sniden  v.  Laabs,  30  Wis.2d  618,  141  N.W.2d  865  (1966);  Peter  M.  Chalik  &  Associates  v.  Hermes, 
56  Wis.2d  151,  201  N.W.2d  514  (1972);  Winston  v  Minkin.  63  Wis.2d  46,  216  N.W.2d  38  (1974).  [It  should 
be  noted  that  this  is  a  measure  of  damages  for  the  breach  of  a  listing  contract,  not  the  measure  which 

©1994,  Regents,  Univ.  of  Wis. 

1 


3740 


WIS  JI-CIVIL 


3740 


might  be  appropriate  in  an  action  based  on  the  theory  of  quantum  meruit,  though  many  of  the  factors 
considered  by  the  jury  would  be  the  same  in  the  two  cases.] 

See  22  Am.  Jur.  Damages,  §  48  -  Effect  of  Breach  on  Damages  -  repudiation;  Damages,  §  174  - 
Breach  of  Contract. 
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3750  DAMAGES:  BREACH  OF  CONTRACT  BY  PURCHASER 

The  questions  that  you  will  be  required  to  answer  inquire  as  to  the  money 
damages  sustained  by  the  plaintiff-seller  because  of  the  defendant-buyer's  refusal  to 
carry  out  his  or  her  part  of  the  contract.  Answer  these  questions  with  only  the 
accompanying  explanation  to  each  individual  question  in  mind.  The  court  will 
determine  from  your  answers  the  amount  of  damages  due  the  plaintiff. 

(If  no  resale  by  plaintiff) 

Question  1:  What  is  the  difference  between  the  contract 
price — what  the  defendant  had  agreed  to  pay  for  the  goods — and 
the  fair  market  value  of  such  goods  at  the  time  when  and  place 
where  the  goods  were  to  have  been  delivered? 

Fair  market  value  is  that  sum  of  money  which  the  goods  would  have  brought  if 
sold  by  an  owner,  willing  but  not  required  to  sell,  to  a  buyer,  willing  but  not  required 
to  buy. 

Question  2:  What  incidental  damages,  if  any,  did  the 
plaintiff-seller  suffer  because  of  the  defendant-buyer's  (failure  to 
accept)  (repudiation)? 

Incidental  damages  include  any  commercially  reasonable  charges,  expenses,  or 
commissions  the  plaintiff-seller  incurred  in  stopping  delivery,  in  transporting,  or  in 
caring  for  the  goods  as  a  result  of  the  defendant-buyer's  breach. 

Question  3:  What  expenses,  if  any,  did  the  plaintiff-seller 
save  because  the  contract  was  not  fulfilled  by  the  defendant-buyer? 

Question  4:  What  is  the  profit  which  the  seller  would  have 
made  from  full  performance  by  the  buyer? 
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(If  resale  by  plaintiff) 

If  the  evidence  in  this  case  satisfies  you  that  the  price  obtained  by  the  plaintiff  on 
the  resale  was  a  fair  price,  or  if  you  are  not  so  satisfied  as  to  that  fact  but  are  satisfied 
that  the  plaintiff  used  all  reasonable  efforts  to  secure  the  best  price  obtainable,  then  you 
must  answer  the  following  questions: 

Question  1:  What  is  the  difference  between  the  resale  price 
and  the  contract  price? 

Question  2:  What  incidental  damages,  if  any,  did  the 
plaintiff-seller  suffer  because  of  the  defendant-buyer's  (failure  to 
accept)  (repudiation)? 

Question  3:  What  expenses,  if  any,  did  the  plaintiff-seller 
save  because  the  contract  was  not  fulfilled  by  the  defendant-buyer? 

(If  action  for  price  by  seller — goods  have  been  accepted  or 
conforming  goods  have  been  lost  or  damaged  after  risk  of  their  loss 
has  passed  to  the  buyer.) 

If  you  find  that  the  buyer  failed  to  pay  the  price  of  the  goods  as  agreed  upon  in 
the  contract  as  the  price  became  due,  the  seller  may  recover  the  price  as  agreed  upon  in 
the  contract  if: 

(1)  The  seller  has  been  unable  after  reasonable  effort  to  resell  them  at  a 
reasonable  price;  or 

(2)  Such  a  resale  effort  would  not  be  reasonable  under  the  circumstances  of 
this  case. 

In  addition  to  the  price  of  the  goods,  the  plaintiff-seller  may  recover  incidental 
damages.  Incidental  damages  include  any  commercially  reasonable  charges,  expenses 
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or  commissions  the  plaintiff-seller  incurred  in  stopping  delivery,  in  transporting,  or  in 
caring  for  the  goods  as  a  result  of  the  defendant-buyer's  breach. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1977.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Wis.  Stat.  §§  402.708,  402.710,  402.706(1). 
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3755  DAMAGES:  BREACH  OF  CONTRACT  BY  SELLER 

The  questions  that  you  will  be  requested  to  answer  inquire  as  to  the  money 
damages  sustained  by  the  plaintiff-buyer  because  of  the  defendant-seller's  refusal  to 
carry  out  his  or  her  part  of  the  contract.  Answer  these  questions  with  only  the 
accompanying  explanation  to  each  individual  question  in  mind.  The  court  will 
determine  from  your  answers  the  amount  of  damages  due  the  plaintiff. 

(Cover  not  effected.) 

Question  1:  What  is  the  difference  between  the  market  price 
at  the  point  in  time  when  the  buyer  of  the  goods  learned  that  the 
seller  would  not  deliver  or  perform  his  or  her  part  of  the  contract 
and  the  contract  price? 

"Market  value"  is  the  prevailing  price  or  the  price  at  which  goods  of  the  same 
quantity  and  quality  could  have  been  purchased  by  the  buyer  from  a  different  seller. 

Before  you  may  determine  the  difference  between  the  contract  price  and  the 
market  price,  you  must  first  be  satisfied  that  (at  the  time  and  place  of  delivery)  (at  the 
time  of  the  refusal  to  deliver)  the  plaintiff  had  access  to  an  available  market  where  goods 
of  the  same  quantity  and  quality  could  there  have  been  purchased  by  the  plaintiff.  If 
there  was  no  available  market  at  the  place  of  delivery  and  (at  the  time  of  delivery)  (at 
the  time  of  refusal  to  deliver),  but  such  a  market  existed  a  reasonable  distance  therefrom, 
you  may  then,  in  computing  damages,  use  the  market  price  of  the  goods  at  such  distant 
market,  adding  thereto  the  cost  of  transporting  the  goods  from  such  distant  market  to 
the  place  where  the  goods  were  to  have  been  delivered  by  the  defendant. 


©1994,  Regents,  Univ.  of  Wis. 


1 


3755 


WIS  JI-CIVIL 


3755 


Question  2:  What  incidental  damages,  if  any,  did  the 
plaintiff-buyer  suffer  because  of  the  defendant-seller's  breach? 

Incidental  damages  include  all  reasonable  expenses  incurred  due  to  a  delay  or 
breach  of  a  contract.  (If  the  goods  were  rightfully  rejected,  these  damages  include 
expenses  reasonably  incurred  in  inspection,  receipt,  transportation,  and  care  and  custody 
of  these  goods.) 

Question  3:  What  consequential  damages,  if  any,  did  the 
plaintiff-buyer  suffer  because  of  the  defendant-seller's  breach? 

"Consequential  damages"  are  damages  that  are  awarded  for  those  consequences 
of  the  breach  which  were  reasonably  foreseeable  at  the  time  the  contract  was  entered 
into  as  probable  if  the  contract  were  broken.  Any  knowledge  on  the  part  of  the  seller 
of  the  buyer's  particular  need  for  the  goods,  or  of  the  generally  recognized  need  for 
buyers  of  such  goods,  is  evidence  of  the  foreseeable  consequences  the  breach  would  have 
on  the  part  of  the  buyer.  The  buyer  is  entitled  to  consequential  damages  only  if  he  or 
she  could  not  reasonably  prevent  the  damages  resulting  from  the  breach.  Consequential 
damages  include  any  injury  proximately  resulting  from  the  seller's  breach  to  the  person 
or  property  of  the  buyer. 

Question  4:  What  expenses,  if  any,  did  the  plaintiff-seller 
save  because  the  contract  was  not  fulfilled  by  the  defendant-buyer? 

(If  cover  was  effected.) 

If  you  find  that  the  plaintiff  made  a  reasonable  purchase  or  contract  to  purchase 
goods  in  substitution  for  those  due  from  the  seller  and  that  this  purchase  or  contract  was 
made  in  good  faith  and  without  reasonable  delay,  then  answer  the  following  questions: 

Question  1:  What  is  the  difference  between  the  cost  of  the 
substitution  purchase  and  the  contract  price? 
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Question  2:  What  reasonable  expenses,  charges,  or 

commissions  did  the  plaintiff-buyer  have  to  pay  because  the  buyer 
was  forced  to  purchase  goods  from  a  different  seller  to  replace  the 
goods  contracted  for? 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1977.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Wis.  Stat.  §§  402.711(l)(b),  402.713,  402.723(2),  402.712. 

This  instruction  breaks  down  the  question  of  damages  from  the  appropriate  statutory  sections  so 
that  the  jury  will  not  become  confused  with  the  arithmetic  functions  that  need  to  be  computed.  The  court 
can  readily  calculate  the  total  damages  due  the  plaintiff.  The  measure  of  damages  is: 

(If  no  cover  effected.)  The  difference  between  the  market  price  and  contract  price  plus  incidental 
damages  plus  consequential  damages  minus  expenses  saved  the  plaintiff. 

(If  cover  effected.)  The  difference  between  the  price  of  the  goods  purchased  to  cover  and  the 
contract  price  plus  incidental  damages. 
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3760  DAMAGES:  ATTORNEY  FEES 

In  determining  the  amount  of  compensation  to  which  an  attorney  is  entitled  for 
such  services  as  the  attorney  rendered  on  behalf  of  a  client,  you  may  take  into 
consideration  the  time  spent  by  the  attorney  in  the  performance  of  his  or  her  work,  the 
difficulties  involved  therein,  the  results  obtained  for  the  client,  together  with  the 
attorney's  reputation  in  his  or  her  profession  for  learning,  skill,  ability,  and  integrity. 

You  may  also  take  into  consideration  amounts  customarily  charged  in  this 
community  for  similar  services.  You  are  to  make  your  determination  on  all  of  the 
evidence  in  this  case. 

The  burden  of  proof  as  to  the  amount  of  reasonable  compensation  is  on  the 
plaintiff. 

The  burden  of  proof  as  to  the  amount  of  payments  that  have  been  made  is  on  the 
defendant. 

COMMENT 

This  instruction  was  approved  by  the  Committee  in  1979.  Editorial  changes  were  made  in  1994 
to  address  gender  references  in  the  instruction.  No  substantive  changes  were  made  to  the  instruction. 
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4000  AGENCY:  DEFINITION 

An  agency  is  created  as  the  result  of  the  conduct  of  two  parties. 

The  party  for  whom  action  is  to  be  taken  is  the  principal.  The  party  who  is  to  act  is 
the  agent. 

An  agency  is  based  on  an  agreement  between  the  parties  which  embodies  three 
factual  elements: 

(1)  the  conduct  of  the  principal  showing  that  the  agent  is  to  act  for  him  or  her; 

(2)  the  conduct  of  the  agent  showing  that  he  or  she  accepts  the  undertaking; 

(3)  the  understanding  of  the  parties  that  the  principal  is  to  control  the 
undertaking. 

The  conduct  on  the  part  of  the  principal  must  show  that  he  or  she  is  willing  that  the 
agent  act  for  him  or  her  and  must  indicate  that  the  agent  is  to  do  so,  subject  to  the  principal's 
control.  The  conduct  on  the  part  of  the  agent  must  show  that  the  agent  acts  or  agrees  to  act 
on  the  principal's  behalf,  subject  to  principal's  control. 

A  principal-agent  relationship  may  be  created  or  exist  between  the  parties  as  a  result 
of  their  acts  and  conduct,  even  if  they  had  no  knowledge  or  intent  that  the  relationship  was, 
or  is  being,  created. 

[Burden  of  Proof,  Wis.  Jl-Civil  200] 

COMMENT 

The  instruction  and  comment  were  approved  by  the  Committee  in  1978.  This  instruction  was 
revised  in  2002  to  conform  the  language  regarding  the  burden  of  proof  to  the  Committee’s  2002  revisions 
to  Wis.  Jl-Civil  200  and  205,  the  instructions  on  the  civil  burdens  of  proof.  See  Wis.  Jl-Civil  200,  Comment. 
A  case  citation  was  corrected  in  2005.  A  comment  was  added  in  2019. 
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Rule  v.  Jones,  256  Wis.  102,  1 10,  40  N.W.2d  580  (1949);  Seavey  v.  Jones,  235  Wis.  109,  11 1,  292 
N.W.  436  (1940);  Georgeson  v.  Nielsen.  214  Wis.  191,  196,  252  N.W.  576,  578  (1934);  Restatement, 
Second,  Agency  §  1  (1958). 

It  is  recommended  that  Instruction  4000  not  be  used  as  a  basis  for  the  establishment  of  vicarious 
liability.  Instruction  4030  is  more  appropriate  for  that  purpose.  If,  however,  4000  is  used,  then  this 
paragraphs  should  be  added  to  the  instruction:  "Before  you  can  find  that  an  agency  existed  in  this  case,  you 

must  be  satisfied  by  the  greater  weight  of  the  credible  evidence,  to  a  reasonable  certainty,  that _ was 

an  agent-servant  of _ ,  that  is,  that _ controlled  or  had  the  right  to  control  the  physical  conduct 

of _ in  the  performance  of  his  or  her  services." 

A  servant  is  necessarily  an  agent,  but  an  agent  is  not  invariably  a  servant.  To  find  a  principal 
vicariously  liable  for  the  tort  of  his  or  her  agent,  the  relationship  must  be  that  the  agent  is  an  agent-servant 
who  is  controlled  by  the  owner  or  is  subject  to  the  owner's  right  to  control  the  agent  in  the  performance  of 
his  or  her  services,  Arsand  v.  City  of  Franklin,  83  Wis. 2d  40,  264  N.W. 2d  579  (1978). 

See  Wis  Jl-Civil  1600,  Servant:  Driver  of  Automobile. 

Recreational  Activities;  Liability.  Wisconsin  Stat.  §  895.52  does  not  include  a  definition  for  the 
term  “agent”,  however,  “agent”  is  included  in  §  895.52  (2),  (3),  (4)  and  (5)  in  a  list  of  those  who  may  have 
immunity  from  liability.  To  find  an  agent  relationship  for  the  purpose  of  immunity,  the  relationship  must 
result  from  the  manifestation  of  control,  or  the  right  to  control  the  details,  means  or  methods  of  the  “agent” 
by  the  principal,  including  any  acts  that  cause  injury.  Whether  an  independent  contractor  is  an  agent  is  a 
fact-bound  inquiry.  Westmas  v.  Creekside  Tree,  2018  WI  12,  379  Wis. 2d  471,  493,  907  N.W. 2d  68. 
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4001  GENERAL  AGENT:  DEFINITION 

A  "general  agent"  is  an  agent  authorized  to  conduct  a  series  of  transactions 

involving  a  continuity  of  service.  In  determining  whether _ was  a  general  agent, 

you  may  take  into  consideration  the  number  of  acts  he  or  she  was  to  perform  in 
accomplishing  the  result  he  or  she  was  authorized  to  obtain,  the  number  of  people  the 
general  agent  had  to  deal  with,  and  the  length  of  time  needed  to  accomplish  the  results 
of  his  or  her  agency. 

A  general  agent  may  also  be  defined  as  one  who  is  so  situated  with  respect  to  his 
or  her  principal  that  he  or  she  does  not  require  separate  authorization  for  each 
transaction  he  or  she  performs  for  that  principal. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

This  instruction  is  drafted  from  the  definition  of  a  general  agent  and  the  comments  thereto  set 
forth  in  Restatement,  second.  Agency  §  3  (1958). 

Comment  (d)  of  §  3  points  out  the  importance  of  the  distinction  between  a  general  and  a  special 
agent  as  follows: 

The  distinction  between  a  special  and  a  general  agent  has  several  important 
consequences.  Thus,  the  general  agent  may  have  a  power  to  bind  his  principal 
in  excess  of  his  authority  or  apparent  authority  in  many  situations  in  which  the 
special  agent  may  not  have  such  power. 

See  Restatement,  second.  Agency  §§  161,  161A  and  194  (1958).  Again,  the  continuity  of  the 
employment  of  the  general  agent  may  result  in  the  continuance  of  apparent  authority  after  the  termination 
of  his  or  her  authority  when  this  would  not  result  in  the  case  of  a  special  agent.  See  §§  127-132. 
Furthermore,  manifestations  of  the  principal  to  a  general  agent  in  connection  with  his  or  her  authority 
may  be  interpreted  as  merely  advice  or  as  instructions  not  intended  to  affect  the  rights  of  third  persons, 
when  similar  manifestations  made  to  a  special  agent  would  be  interpreted  as  limiting  his  or  her  authority 
or  power  to  bind  the  principal.  See  Comment  b  of  §  34. 

Meyers  v.  Matthews,  270  Wis.  453,  71  N.W.2d  368  (1955),  discusses  the  "soliciting  agent." 
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4002  SPECIAL  AGENT:  DEFINITION 

A  "special  agent"  is  an  agent  authorized  to  conduct  a  single  transaction  or  a  series 
of  transactions  not  involving  continuity  of  service. 

In  determining  whether  or  not _ was  a  special  agent,  you  may  take  into 

consideration  the  number  of  acts  the  special  agent  was  to  perform  in  accomplishing  the 
result  he  or  she  was  authorized  to  obtain,  the  number  of  people  the  special  agent  had 
to  deal  with,  and  the  length  of  time  needed  to  accomplish  the  results  of  his  or  her 
agency. 

A  special  agent  may  also  be  defined  as  one  who  is  authorized  by  his  or  her 
principal  to  conduct  a  single  transaction  or  a  series  of  transactions  as  a  special 
assignment  from  his  or  her  employer,  which  does  not  involve  continuity  in  his  or  her 
employment. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

See  Comment  to  Wis  Jl-Civil  4001. 
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4005  AGENCY:  APPARENT  AUTHORITY 

Question _ involves  the  question  of  the  apparent  authority  of _ as 

agent  for _ ,  the  principal. 

If  a  third  person,  because  of  appearances  for  which  the  principal  was  responsible, 
believed  and  had  reasonable  ground  to  believe,  that  the  agent  possessed  power  to  act 
for  the  principal  in  the  particular  transaction,  and  if  such  third  person  was,  in  the 
exercise  of  reasonable  prudence,  justified  in  believing  that  the  agent  possessed  the 
necessary  authority,  then  the  apparent  authority  of  the  agent  is  established  and  the 
principal  is  responsible  to  such  third  person  the  same  as  if  the  agent  actually  possessed 
all  the  power  he  or  she  assumed  to  possess. 

The  apparent  authority  for  which  the  principal  may  be  liable  must  be  traceable 
to  him  or  her  and  cannot  be  established  solely  by  the  acts  and  conduct  of  the  agent.  The 
principal  is  liable  only  for  that  appearance  of  authority  caused  by  the  principal.  If, 
however,  it  is  contended  that  the  words,  acts,  or  conduct  of  the  agent  were  relied  upon 
to  establish  the  apparent  authority,  then  it  must  be  shown  to  your  satisfaction  that  the 
principal  had  knowledge  of  and  acquiesced  in  them. 

Three  elements  are  necessary  to  establish  apparent  authority: 

(1)  acts  by  the  agent  or  principal  justifying  belief  in  the  agency; 

(2)  knowledge  thereof  by  the  principal,  sought  to  be  held; 

(3)  reliance  thereon  by  the  plaintiff,  consistent  with  ordinary  care  and 
prudence. 

You  will  carefully  consider  and  weigh  the  credible  evidence  and  the  reasonable^ 
inferences  from  the  evidence  bearing  on  this  inquiry,  and,  if  you  are  satisfied  that  the 
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elements  necessary  to  establish  the  apparent  authority  of  the  agent  have  been  proved, 
you  will  answer  the  question  "yes";  otherwise  you  will  answer  it  "no." 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Apparent  authority  of  an  agent  would  arise  only  when  there  is  no  question  or  dispute  that  the 
agency  exists.  The  relationship  of  principal  and  agent  must  be  established,  and  the  question  may  then 
arise  as  to  whether  or  not  the  agent  had  apparent  authority  to  transact  the  business  he  or  she  transacted. 

This  instruction  is  taken  substantially  from  Hansche  v.  A.  T.  Conroy  Co.  Inc.,  222  Wis.  553,  559, 
269  N.W.  309,  311  (1936).  Also  see  Idzik  v.  Reddick.  10  Wis.2d  547, 552, 103  N.W.2d  300,  303  (1960);  Sater 
v.  Cities  Service  Oil  Co.,  235  Wis.  32,  40,  291  N.W.  355,  359  (1940);  Sell  v.  General  Elec.  Supply  Corp.,  227 
Wis.  242,  248,  278  N.W.  442,  445  (1938);  Weil-McLain  Co.  v.  Maryland  Cas.  Co.,  217  Wis.  126,  129,  258 
N.W.  175,  176  (1935);  Walter  v.  Four  Wheel  Drive  Auto  Co.,  213  Wis.  559,  569,  252  N.W.  346,  349  (1934); 
Commonwealth  Tel.  Co.  v.  Paley,  203  Wis.  447,  450,  233  N.W.  619,  621  (1930);  Zummach  v.  Polasek,  199 
Wis.  529,  533,  227  N.W.  33,  34  (1929);  Voell  v.  Klein,  184  Wis.  620,  621,  200  N.W.  364,  365  (1924);  Weigell 
v.  Gregg,  161  Wis.  413,  416, 154  N.W.  645,  646  (1915);  Freeman  v.  Dells  Paper  &  Pulp  Co.,  150  Wis.  93,  99, 
135  N.W.  540,  543  (1912);  Garlick  v.  Morlev,  147  Wis.  397,  399,  132  N.W.  601,  602  (1911);  Restatement, 
second.  Agency  §  8  (1958);  Callighan's  Wis.  Digest  Principal  and  Agent  §  116  (1950). 

Where  there  is  conflicting  evidence  on  the  question  of  apparent  authority,  it  is  material  error  not 
to  give  an  instruction  on  apparent  authority.  Saveland  v.  Western  Wis.  R.  Co.,  118  Wis.  267,  270,  95  N.W. 
130,  131  (1903). 
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4010  AGENCY:  IMPLIED  AUTHORITY 


Beyond  the  express  authority  conferred  on  an  agent  by  his  or  her  principal,  an 
agent  has  the  implied  authority  to  do  such  acts  and  employ  such  means  as  are  usual, 
appropriate,  necessary,  or  proper  to  accomplish  the  purposes  and  objects  of  the  agency. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

It  is  recognized  that  a  principal,  in  creating  an  agency,  cannot  outline  in  detail  all  of  the  authority 
necessary  and  proper  for  his  or  her  agent  to  have  to  accomplish  the  end  result  of  the  agency.  It  is 
assumed  that  the  authority  is  given  in  broad  general  terms,  and  it  is  recognized  that  the  agent  has  broader 
authority  and  powers  than  those  specifically  enumerated  to  him  or  her  by  his  or  her  principal.  The  law 
does  recognize  this  delegation  of  implied  authority,  and  this  instruction  attempts  to  state,  in  instructional 
form,  the  principle  of  law  involved.  Medley  v.  Trenton  Investment  Co.,  205  Wis.  30,  34,  236  N.W.  713, 
714  (1931);  U.S.F.  &  G.  Co.  v.  Forest  County  State  Bank,  199  Wis.  560,  565,  227  N.W.  27,  29  (1929);  Voell 
v.  Klein,  184  Wis.  620, 623,  200  N.W.  364, 366  (1924);  Restatement,  second.  Agency  §  35  (1958);  Callaghan's 
Wis.  Digest  Principal  and  Agent  §  121  (1950). 
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4015  AGENCY:  RATIFICATION 

Question _ inquires  whether _ ratified  the  previously  unauthorized  acts 

of _ . 

A  person  for  whom  another  assumes  or  purports  to  act  as  his  or  her  agent  (a 
principal  for  whom  his  or  her  agent  acted  beyond  his  or  her  authority)  may  ratify,  give 
effect  to,  and  render  binding  upon  himself  or  herself  any  act  or  transaction  not 
previously  authorized,  by  affirming  the  conduct  of  his  or  her  (purported)  agent. 

A  principal  affirms  the  unauthorized  acts  of  his  or  her  agent  if  he  or  she  indicates 
by  his  or  her  words  or  acts  that  he  or  she  accepts  and  treats  the  conduct  of  his  or  her 
agent  as  authorized. 

The  ratification  of  an  unauthorized  act  or  transaction  of  a(n)  (purported)  agent 
must  be  based  on  the  principal's  knowledge  of  all  of  the  material  facts  involved  in  the 
conduct  of  his  or  her  (purported)  agent. 

Ratification  can  only  be  effected  by  one  who  has  the  power  and  the  competency 
to  accomplish  it,  and  it  must  involve  conduct  which  is  capable  of  being  ratified. 

Ratification  must  relate  to  the  entire  act  or  transaction  and  not  only  to  a  part  or 
parts  thereof,  since  one  may  not  make  available  to  himself  or  herself  the  fruits  and 
benefits  of  an  act  or  transaction  and  avoid  or  reject  their  burdens  and  obligations. 

You  will  carefully  consider  and  weigh  the  credible  evidence  and  the  reasonable 
inferences  from  the  evidence  bearing  on  this  inquiry,  and,  if  you  are  satisfied  that  an 

unauthorized  act  or  transaction  of _ was  ratified  and  affirmed  by _ ,  under  the 

rules  which  I  have  just  stated,  you  will  answer  the  question  "yes";  otherwise  you  will 
answer  it  "no." 
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COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Saros  v.  Carlson.  244  Wis.  84,  11  N.W.2d  676  (1943);  Waldheim  &  Co.,  Inc,  v.  Mitchell  St.  Bank, 
220  Wis.  552,  265  N.W.  561  (1936);  Przvbylski  v.  Von  Berg,  211  Wis.  178,  248  N.W.  101  (1933);  Bright  v. 
City  of  Superior,  163  Wis.  1,  14-15,  156  N.W.  600,  605  (1916);  Garlich  v.  Morlev,  147  Wis.  397,  132  N.W. 
601  (1911);  Fisher  v.  Lutz,  146  Wis.  664, 132  N.W.  592  (1911);  Callaghan's  Wis.  Digest  Principal  and  Agent 
§  210-230  (1950);  Restatement,  second.  Agency  §§  82-99  (1958). 

Ratification  is  an  issue  for  the  jury,  Garcia  v.  Samson's  Inc.,  10  Wis.2d  515, 103  N.W.2d  565  (1960), 
and  ratification  may  be  inferred  from: 

(1)  silence,  acquiescence,  or  inaction  [See  Callaghan's  Wis.  Digest  Principal  and  Agent  §  219 
(1950)  and  cases  cited.]; 

(2)  failure  to  repudiate  unauthorized  acts  [Home  Savings  Bank  v.  Gertenbach,  270  Wis.  386, 
72  N.W.2d  697  (1954);  Lechner  v.  Ebenreiter,  235  Wis.  244,  292  N.W.  913  (1940)]; 

(3)  the  act  of  prosecuting  or  defending  actions  based  on  unauthorized  acts  [Smader  v. 
Columbia  Wisconsin  Co.,  188  Wis.  530,  205  N.W.  816  (1926);  Chicago  &  N.W.  R.  Co.  v. 
Tames,  24  Wis.  388  (1869);  Weiseger  v.  Wheeler,  14  Wis.  109  (1861)]. 
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4020  AGENT'S  DUTIES  OWED  TO  PRINCIPAL 

An  agent  occupies  a  position  of  trust  and  confidence  with  respect  to  his  or  her 
principal  and  is  under  obligation  to  exercise  good  faith,  reasonable  diligence,  and 
standard  skill  in  the  performance  of  his  or  her  duties  in  behalf  of,  and  in  following  the 
directions  of,  his  or  her  principal.  These  obligations  compel  the  agent  to  discharge  his 
or  her  duties  with  absolute  fidelity  and  loyalty  to  the  interests  of  his  or  her  principal;  to 
keep  his  or  her  principal  informed  with  respect  to,  and  to  make  full  disclosure  to  him 
or  her  of,  all  material  facts  that  affect  the  subject  of  his  or  her  agency;  to  consult  with 
him  or  her  on  emergency  developments,  if  opportunity  exists  to  do  so;  to  exercise  the 
skill  and  care  standard  for  such  employment  in  the  community;  in  all  respects,  to 
discharge  faithfully  his  or  her  duties,  so  as  to  protect  and  serve  the  best  interests  of  his 
or  her  principal. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

This  is  intended  as  a  general  instruction  on  the  duties  of  an  agent.  For  details  as  to  the  respects 
in  which  this  instruction  can  be  amended  to  fit  particular  factual  situations,  see  Restatement,  second. 
Agency  §§  377-398  (1958);  Callighan's  Wis.  Digest  Principal  and  Agent  §§  50-52  (1950). 

Prisuda  v.  General  Cas.  Co.  of  Amer.,  272  Wis.  41,  74  N.W.2d  777  (1956);  Bockemuhl  v.  Tordan, 
270  Wis.  14,  70  N.W.2d  26  (1955);  Shevel  v.  Waiter.  256  Wis.  503,  41  N.W.2d  603  (1950);  Bank  of  Calif. ,  v. 
Hoffmann,  255  Wis.  165,  38  N.W.2d  506  (1949);  Faultersack  v.  Clintonville  Sales  Corp.,  253  Wis.  432,  34 
N.W.2d  682  (1948);  Weinhagen  v.  Haves,  174  Wis.  233, 178  N.W.  780, 183  N.W.  162,  187  N.W.  756  (1921); 
McKone  v.  Metropolitan  Life  Ins.  Co.,  131  Wis.  243, 110  N.W.  472  (1907). 
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4025  AGENCY:  WITHOUT  COMPENSATION 


Where  a  person  volunteers  his  or  her  services  to  another,  and  that  other  accepts  such 
services,  the  relation  of  principal  and  agent  (master  and  servant")  may  result,  even  though 
there  is  no  agreement  between  the  parties  to  compensate  the  volunteer  for  his  or  her  services, 
nor  any  expectation  on  his  or  her  part  to  receive  compensation  therefor. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  1962.  Editorial  changes  were  made  in 
1994  to  address  gender  references  in  the  instruction.  The  comment  was  updated  in  2004. 

Heims  v.  Hanke.  5  Wis.2d  465,  468,  93  N.W.2d  455  (1958);  Krvzko  v.  Gaudvnski.  207  Wis.  608, 
615,  242  N.W.  186  (1932);  Restatement,  second,  Agency  §  225  (1958). 

A  servant  need  not  be  under  formal  contract  to  perform  work  for  a  master,  nor  is  it  necessary  for  a 
person  to  be  paid  in  order  to  occupy  the  position  of  a  servant.  Kerl  v.  Rasmussen.  2004  WI 86, 273  Wis.2d 
106,  682  N.W.2d  328. 
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4027  AGENCY:  TERMINATION:  GENERAL 


A  principal  may  terminate  his  or  her  agent's  authority  at  any  time  before  the 
agent  undertakes  to  execute  the  transaction  he  or  she  was  authorized  to  accomplish,  by 
notifying  the  agent  that  he  or  she  withdraws,  suspends,  or  revokes  his  or  her  authority. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Reid  v.  Milwaukee  Air  Pump  Co.,  211  Wis.  242,  247  N.W.  868  (1933);  Kirby  v.  Coming,  54  Wis. 
599,  12  N.W.  69  (1882);  Restatement,  second.  Agency  §  118  (1958). 

A  principal  may  not  revoke  his  or  her  agent's  authority  after  the  agent,  on  the  strength  of  that 
authority,  has  committed  himself  or  herself  to  some  obligation  from  which  he  or  she  cannot  withdraw. 
Wiger  v.  Carr,  131  Wis.  584,  111  N.W.  657,  (1907).  Further,  the  termination  of  authority  does  not  terminate 
apparent  authority.  Restatement,  second.  Agency  §  124A  (1958). 

Georgeson  v.  Nielsen.  214  Wis.  191,  252  N.W.  576  (1934),  holds  that  where  the  agency  is 
gratuitous,  there  is  no  obligation  on  the  part  of  either  party  to  continue  the  relationship.  See  also 
Restatement,  second.  Agency  §  16b  Comment  b  (1958). 

The  agent  may  terminate  the  relationship  by  renouncing  it,  that  is,  manifesting  to  his  or  her 
principal  his  or  her  dissent  to  its  continuance.  Restatement,  second.  Agency  §  118  (1958). 

As  to  effect  on  third  parties,  see  Wis  Jl-Civil  4028. 
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4028  AGENCY:  TERMINATION:  NOTICE  TO  THIRD  PARTIES 

Where  a  person  has  previously  dealt  with  an  agent  of  a  known  principal,  or 
knows  him  or  her  to  be  the  principal's  agent,  or  is  apt  to  deal  with  him  or  her  on  the 
basis  of  his  or  her  knowledge  of  that  relationship,  he  or  she  has  the  right  to  assume  that 
the  agent's  authority  continues,  and  he  or  she  may  continue  so  to  assume  until  he  or  she 
knows  or  is  notified  of  the  principal's  revocation  of  the  agent's  authority.  There  is  no 
particular  form  of  notice  of  revocation  that  is  required,  and,  generally,  it  is  sufficient  if 
it  imparts  such  knowledge  to  the  third  party  as  would  put  reasonable  persons  on  inquiry 
as  to  the  revocation  of  the  agent's  authority. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction. 

Bemhagen  v.  Marathon  Fin.  Corp.,  212  Wis.  495, 250  N.W.  410  (1933).  43  A.L.R.  1219;  Restatement, 
second.  Agency  §  135  (1958).  The  Bemhagen  case  involved  the  continuance  of  an  agent's  apparent 
authority,  even  though  his  authority  had  been  terminated. 

Termination  of  an  agent's  authority  by  the  principal  does  not  revoke  his  or  her  apparent  authority 
because  that  arises  from  a  manifestation  by  the  principal  to  third  parties  of  his  or  her  agent's  authority 
to  deal  with  them.  The  right  of  third  parties  to  deal  with  agents  on  the  basis  of  their  apparent  authority 
remains  unaffected  until  they  have  knowledge  or  are  notified  that  the  agent's  authority  has  been 
terminated.  Restatement,  second,  Agency  §§  124A-133  (1958). 
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4030  SERVANT:  DEFINITION 

Question _ inquires  whether,  at  the  times  material  hereto, _ was  a  servant  of 


A  "servant"  is  one  employed  to  perform  service  for  another  in  his  or  her  affairs  and 
who,  with  respect  to  his  or  her  physical  conduct  in  the  performance  of  the  service,  is  subject 
to  the  other's  control  or  right  to  control. 

In  arriving  at  your  decision  as  to  what  your  answers  to  this  question  should  be,  you 
may  consider  the  nature  of  the  transaction,  the  methods  pursued,  the  general  understanding 
of  the  parties  in  their  dealings  with  each  other  which  tend  to  reveal  the  nature  of  their 
relationship,  and  any  and  all  other  surrounding  circumstances,  including  the  conduct  of  the 
parties,  which  tend  to  characterize  the  relationship. 

You  will  carefully  consider  the  credible  evidence  and  reasonable  inferences  from  the 

evidence  bearing  on  this  inquiry,  and,  if  you  are  satisfied  that _ was,  at  all  times  material 

hereto,  acting  in  the  capacity  of  a  servant  of _ ,  as  that  term  is  here  defined,  you  will 

answer  the  question  "yes";  otherwise,  you  will  answer  it  "no." 


COMMENT 

The  instruction  and  comment  were  approved  by  the  Committee  in  1 962.  The  comment  was  updated 
in  2001  and  2004.  An  editorial  correction  was  made  in  2015. 

The  second  paragraph  is  taken  from  Heims  v.  Hanke.  5  Wis.2d  465,  468,  93  N.W.2d  455  (1958), 
which  relies  on  Restatement,  Second,  Agency  §  225  (1958).  See  also  Arsand  v.  City  of  Franklin.  83  Wis.2d 
40,  265  N.W.2d  579  (1978);  Harris  v.  Richland  Motors.  7  Wis.2d  472,  96  N.W.2d  840  (1959);  Meyers  v, 
Matthews.  270  Wis.  453,  71  N.W.2d  368  (1955);  Phaneuff  v.  Industrial  Comm’n.  263  Wis.  376,  57  N.W.2d 
406  (1953);  Thum  v.  LaCrosse  Liquor  Co.,  258  Wis.  448,  46  N.W.2d  212  (1951);  Ryan  v,  Department  of 
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Taxation,  242  Wis.  491,  8  N.W.2d  393  (1943).  See  also  Kerl  v,  Rasmussen.  2004  WI  86,  273  Wis.2d  106, 
682  N.W. 2d  328. 

The  third  paragraph  is  based  on  Nestle's  Food  Co.  v.  Industrial  Comm'n.  205  Wis.  467,  237  N.W. 
117  (1931). 

The  test  of  the  relationship  is  not  the  exercise  of  control  by  the  principal,  but  his  or  her  right  to 
exercise  control  over  the  other.  Employers  Milt.  Ins.  Co.  v.  Industrial  Comm'n.  230  Wis.  670, 676, 284  N.W. 
548  ( 1 939).  See  Harris  v.  Richland  Motors,  supra;  Thum  v.  LaCrosse  Liquor  Co.,  supra;  Badger  Furniture 
Co,  v.  Industrial  Comm'n.  200  Wis.  127,  227  N.W.  288  (1929). 

This  instruction  covers  the  common-law  definition  of  a  servant  under  a  master-servant  relationship. 
It  is  assumed  that  it  could  very  well  be  employed  to  define  an  employee  under  an  employer-employee 
relationship  since  .  .  the  relationship  of  employer  and  employee  is  substantially  the  same  as  that  of  master 
and  servant."  Ryan  v.  Department  of  Taxation,  supra  at  497. 

When  the  cause  of  action  arises  under  special  acts,  such  as  Compensation,  Unemployment,  Social 
Security  or  Federal  Employer's  Liability,  the  language  of  the  particular  act  should  be  examined  to  see  if  there 
are  definitions  of  the  relationship  contained  therein,  and,  if  so,  whether  they  conform  to  the  common-law 
statement. 

There  are  certain  matters  of  fact  which  may  be  considered  in  arriving  at  a  determination  of  whether 
a  person  is  acting  as  a  servant  of  another.  These  may  be  found  by  reference  to  Restatement,  Second,  Agency 
§  220  ( 1 958).  They  are  not  included  in  this  general  definition  of  a  servant;  if  the  facts  warrant,  the  general 
instruction  may  be  tailored  to  include  some  or  all  of  the  material  matters  of  fact  involved. 

Captain  of  Ship  Doctrine.  In  a  recent  decision,  the  plaintiff  in  a  medical  malpractice  action  argued 
that  the  surgeon  should  be  held  vicariously  liable  for  the  negligence  of  two  hospital  nurses  from  a  county- 
owned  hospital  who  were  responsible  for  counting  sponges.  Lewis  v.  Physicians  Ins.  Co.,  2001  WI  60,  243 
Wis. 2d  648,  627  N.W.2d  484.  The  hospital  was  county-owned  and,  therefore,  its  liability  at  the  time  was 
limited  to  $50,000. 

The  trial  court,  on  summary  judgment,  agreed  with  the  plaintiffs  argument  that,  as  a  matter  of  law, 
the  surgeon  is  the  “captain  of  the  ship”  and  is  responsible  for  the  actions  of  the  parties  that  were  in  the 
operating  room.  Interestingly,  the  plaintiff  did  not  argue  that  the  surgeon  was  vicariously  liable  for  the 
nurses’  actions  under  the  doctrine  of  respondeat  superior.  Both  the  court  of  appeals  and  supreme  court 
rejected  the  adoption  of  the  captain  of  the  ship  doctrine  to  impose  liability  on  the  doctor.  The  supreme  court 
said  the  “captain  of  the  ship  doctrine”  has  lost  its  vitality  across  the  country  as  plaintiffs  have  been  able  to 
sustain  actions  against  full-care  modern  hospitals  for  the  negligence  of  their  employees. 

In  Kerl  v,  Rasmussen,  2004  WI  86,  the  court  said  a  “master”  is  a  principal  who  employs  an  agent 
to  perform  service  in  his  or  her  affairs  and  who  controls  or  has  the  right  to  control  the  physical  conduct  of 
the  other  in  the  performance  of  the  service,  19. 
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4035  SERVANT:  SCOPE  OF  EMPLOYMENT 

Question _ inquires  whether,  at  the  times  material  hereto, _ was  acting 

within  the  scope  of  his  or  her  employment  as  a  servant  of _ . 

This  question,  in  effect,  asks  you  to  determine  whether,  at  the  times  material 

hereto, _ was  within  the  field  of  action  of  his  or  her  employment  or  whether  he  or  she 

deviated  or  departed  therefrom,  for  personal  or  other  reasons. 

A  servant  is  within  the  scope  of  his  or  her  employment  when  he  or  she  is 
performing  work  or  rendering  services  he  or  she  was  engaged  to  perform  and  render 
within  the  time  and  space  limits  of  his  or  her  authority  and  is  actuated  by  a  purpose  to 
serve  his  or  her  master  in  doing  what  he  or  she  is  doing.  He  or  she  is  within  the  scope  of 
his  or  her  employment  when  he  or  she  is  performing  work  or  rendering  services  in 
obedience  to  the  express  orders  or  direction  of  his  or  her  master,  or  doing  that  which  is 
warranted  within  the  terms  of  his  or  her  express  or  implied  authority,  considering  the 
nature  of  the  services  required,  the  instructions  which  he  or  she  has  received,  and  the 
circumstances  under  which  his  or  her  work  is  being  done  or  the  services  are  being 
rendered. 

A  servant  is  outside  the  scope  of  employment  when  he  or  she  deviates  or  steps 
aside  from  the  prosecution  of  his  or  her  master’s  business  for  the  purpose  of  doing  an  act 
or  rendering  a  service  intended  to  accomplish  an  independent  purpose  of  his  or  her  own, 
or  for  some  other  reason  or  purpose,  not  related  to  the  business  of  the  master. 

Such  deviation  or  stepping  aside  must  be  sufficient  to  amount  to  a  departure  from 
the  master’s  services  for  purposes  entirely  personal  to  him  or  her  or  for  some  person 
other  than  the  master. 
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Such  deviation  or  stepping  aside  from  the  master’s  business  may  be  momentary 
and  slight,  measured  in  terms  of  space  of  time,  but  if  it  involves  a  change  of  mental 
attitude  or  purpose  in  serving  his  or  her  personal  interests,  or  the  interests  of  another, 
instead  of  his  or  her  master’s,  his  or  her  conduct  falls  outside  the  scope  of  his  or  her 
employment. 

You  will  carefully  consider  and  weigh  all  the  credible  evidence  and  the  reasonable 
inferences  from  the  evidence  bearing  on  this  inquiry,  and,  if  you  are  satisfied  that  the 

servant _ was  within  the  scope  of  his  or  her  employment,  as  here  defined  for  you, 

you  will  answer  the  question  “yes”;  otherwise  you  will  answer  it  “no.” 


COMMENT 

This  instruction  and  comment  were  published  in  1966.  The  comment  was  updated  in  1997,  2013, 
2016,  and  2020. 

The  Restatement  of  the  Law  on  Agency  and  the  cases  cited  do  not  contain  a  very  clear  or 
satisfactory  definition  of  scope  of  employment.  This  instruction  has  been  prepared  with  a  view  of 
incorporating  the  essential  ingredients  of  the  definitions  of  scope  of  employment  from  the  Restatement 
and  the  cases. 

Linden  v.  City  Car  Co.,  239  Wis.  236,  300  N.W.  925  (1941);  Mittleman  v.  Nash  Sales,  Inc.,  202 
Wis.  577,  232  N.W.  527  (1930);  Geldnick  v.  Burg.  202  Wis.  209,  231  N.W.  624  (1930);  Johnson  v. 
Holmen  Canning  Co..  191  Wis.  457,  211  N.W.  157  (1926);  Eckel  v.  Richter.  191  Wis.  409,  21 1  N.W.  158 
(1926);  Kleeman  v.  Chicago  &  N.W.R.  Co..  186  Wis.  482,  202  N.W.  295  (1925);  Miller  v.  Epstein.  185 
Wis.  112,  200  N.W.  645  (1924);  Thomas  v.  Lockwood  Oil  Co.,  174  Wis.  486,  182  N.W.  841  (1921); 
Seidl  v.  Knop,  174  Wis.  397,  182  N.W.  980  (1921);  Gewanski  v.  Ellsworth,  166  Wis.  250,  164  N.W.  996 
(1917);  Firemen’s  Fund  Ins.  Co.  v.  Schrieber.  150  Wis.  42,  135  N.W.  507  (1912);  Steffen  v. 
McNaughton,  142  Wis.  49,  124  N.W.  1016(1910);  Sample  v.  United  States.  178  Fed.  Supp.  259  (1959); 
12  Callaghan’s  Wis.  Digest  Master  and  Servant  §§  442-453  (1950);  Restatement,  second.  Agency  §§ 
228-237  (1958);  Kraft  v.  Steinhafel.  2015  WI  App  62,  364  Wis.2d  672,  869  N.W.2d  506. 

Normally,  the  scope  of  employment  issue  is  presented  to  the  jury  because  it  entails  factual 
questions.  Desotelle  v.  Continental  Casualty  Co.,  136  Wis.2d  13,  26-28,  400  N.W. 2d  524  (Ct.  App. 
1986).  But  see  DeRuyter  v.  Wisconsin  Electric  Power  Co.,  200  Wis. 2d  349,  546  N.W.  2d  534,  (Ct.  App. 
1995)  and  Milwaukee  Transport  Services,  Inc,  v.  Family  Dollar  Stores  of  Wisconsin,  Inc.,  2013  WI  App 
124,  351  Wis.2d  170,  840N.W.2d  132. 
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Under  the  doctrine  of  respondeat  superior,  employers  can  be  held  vicariously  liable  for  the 
negligent  acts  of  their  employees  while  they  are  acting  within  the  scope  of  their  employment.  Shannon  v. 
City  of  Milwaukee,  94  Wis.2d  364,  370,  289  N.W.  2d  564  (1980).  The  court  of  appeals  in  DeRuyter  said 
this  doctrine  is  a  “bedrock  of  American  tort  law.” 

The  touchstone  of  scope  of  employment  issues  is  employer  control  over  the  employee.  See  Olsen 
v.  Moore,  56  Wis.2d  340,  353-54,  202  N.W. 2d  236  (1972).  This  employer  control  test  is  firmly 
entrenched  in  Wisconsin  law.  The  general  maxim  is: 

Where  an  employee  works  for  another  at  a  given  place  of  employment,  and  lives  at  home  or  boards 
himself,  it  is  the  business  of  the  employee  to  present  himself  at  the  place  of  employment,  and  relation  of 
master  and  servant  does  not  exist  while  he  is  going  between  his  home  and  place  of  employment. 
Geldnich  v.  Burg,  202  Wis.2d  209,  231  N.W.2d  624  (1930).  Thus,  only  when  the  employer  exercises 
control  over  the  method  or  route  of  the  employee’s  travel  to  or  from  work  can  the  employee  be  said  to  be 
acting  within  his  or  her  employment.  See  Kamp  v.  Curtis,  46  Wis.2d  423,  1 75  N.W.  2d  267  ( 1 970). 

Special  Circumstances.  In  DeRuyter,  the  plaintiff  contended  that  “special  circumstances”  can 
exist  that  except  an  employee  from  the  employer  control  rule.  The  plaintiff  pointed  to  other  jurisdictions 
that  have  adopted  a  “special  mission”  exception  to  the  general  rule  that  an  employee  is  not  acting  within 
the  scope  of  employment  while  traveling  to  and  from  work.  Under  this  exception,  a  special  mission  exists 
when  an  employee  is  not  simply  traveling  from  his  home  to  his  normal  place  of  employment,  or  returning 
from  his  normal  place  of  employment  to  his  home  for  his  own  purposes,  but  is  traveling  from  his  home  or 
returning  to  it  on  a  special  errand  either  as  part  of  his  regular  duties  or  at  the  specific  order  or  request  of 
his  employer.  In  DeRuyter,  the  court  said  that  the  law  in  Wisconsin  is  clear  that  the  mere  payment  of  an 
employee’s  travel  costs  vests  no  right  of  control  with  the  employer,  unless  the  employer  exercises  such 
control  or  retains  the  right  to  control  the  employee’s  route  or  method  of  travel.  Also,  the  fact  that  the 
employer  provided  an  employee  with  a  map  depicting  the  layout  of  a  training  center  and  provided  general 
directions  for  employees  unfamiliar  with  its  location  did  not  establish  that  the  employer  controlled  the 
route.  Further,  the  fact  that  the  employer  has  a  “fitness  for  duty  policy”  which  prohibits  employees  from 
consuming  or  being  under  the  influence  of  alcohol  during  the  four  hours  preceding  their  duty  time  was 
insufficient  to  trigger  an  employer’s  liability  under  respondeat  superior. 

Wis.  Stat.  §  102.03(l)(c)  (1963)  enlarges  scope  of  employment  to  include  the  performance  of 
services  “growing  out  of  and  incidental  to”  a  servant’s  employment.  It  is  not  considered  that  this 
expanded  definition  of  scope  of  employment  would  apply  in  cases  other  than  worker  compensation  cases. 
This  paragraph  also  provides  that  an  employee  injured  on  the  premises  of  his  or  her  employer  while  going 
to  and  from  his  or  her  employment  is  performing  service  incidental  to  his  or  her  employment.  J,  F. 
McNamara  Corp.  v.  Industrial  Comm’n,  24  Wis. 2d  300,  128  N.W. 2d  635  (1964),  interpreted  this 
paragraph  so  that  the  term  “premises  of  his  or  her  employer”  includes  the  premises  of  any  other  person  on 
whose  premises  service  is  being  perfonned  and  also  that  portion  of  premises  controlled  by  the  employer 
(even  though  there  may  be  a  tenant  in  possession)  over  which  his  or  her  employees  travel  in  the  ordinary 
and  usual  way. 

“Personal  comfort  doctrine”  as  it  related  to  Wis.  Stat.  §  102.03(1  )(f):  First  recognized  in 
Milwaukee  Western  Fuel  Co.  v.  Industrial  Commission,  159  Wis.  635,  150  N.W.  998  (1915),  the  personal 
comfort  doctrine  is  devised  to: 

Cover  the  situation  where  an  employee  is  injured  while  taking  a  brief  pause  from 

his  labors  to  minister  to  the  various  necessities  of  life.  Although  technically  the  employee 
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is  performing  no  services  for  his  employer  in  the  sense  that  his  actions  do  not  contribute 
directly  to  the  employer’s  profits,  compensation  is  justified  on  the  rationale  that  the 
employer  does  receive  indirect  benefits  in  the  fonn  or  better  work  from  a  happy  and 
rested  workman,  and  on  the  theory  that  such  a  minor  deviation  does  not  take  the 
employee  out  of  his  employment.  Marmolejo  v.  DILHR,  92  Wis.  2d  674,  678,  285 
N.W.2d  650  (1979)  (quoting  Comment,  Workmen’s  Compensation:  The  Personal 
Comfort  Doctrine,  1960  WIS.L.REV.91,  91). 

See  also  the  unpublished  decision  (three -judge)  Brown  v.  Muskego  Norway  School  Dist.  Group 
Health  Plan.  389  Wis.2d  377,  936  N.W.2d  418  (Table),  2019  WI  App  65. 
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4040  SERVANT:  SCOPE  OF  EMPLOYMENT;  GOING  TO  AND  FROM  PLACE 

OF  EMPLOYMENT 

Where  an  employee  works  for  another  at  a  given  place  of  employment  and  lives  at 
home  or  boards  himself  or  herself,  it  is  the  business  of  the  employee  to  present  himself  or 
herself  at  the  place  of  employment,  and  the  relationship  of  master  and  servant  does  not  exist 
while  he  or  she  is  going  between  his  or  her  home  and  his  or  her  place  of  employment. 

[However,  where,  by  the  contract  of  employment,  it  is  made  the  duty  of  the  master  to 
transport  the  servant  from  (to)  his  or  her  home,  or  other  designated  place,  to  (from)  the  place 
of  his  or  her  work,  the  relationship  of  master  and  servant  exists  during  the  course  of  the 
transportation.] 


COMMENT 

This  instruction  and  comment  were  originally  published  in  1 962.  The  comment  was  updated  in  2004 
and  2013. 

Ohrmund  v.  Industrial  Comm'n.  211  Wis.  153,  246  N.W.  589  (1933);  Geldnich  v.  Burg.  202  Wis. 
209,  231  N.W.  624  (1930);  Bloom  v.  Krueger.  182  Wis.  29,  195  N.W.  851  (1923).  See  also  Kerl  v. 
Rasmussen.  2004  WI  86,  273  Wis. 2d  106,  682  N.W.2d  328,  fn.  4;  Milwaukee  Transport  Services.  Inc,  v. 
Family  Dollar  Stores  of  Wisconsin.  Inc..  2013  WI  App  124,  351  Wis.2d  170,  840  N.W.2d  132. 

The  Ohrmund  case  expressed  the  general  rule  that  an  employee  injured  while  returning  to  work  after 
having  been  to  dinner  is  not  injured  in  the  course  of  his  employment;  the  case  held  further  that  this  was  true 
even  though  he  was  driving  a  car  belonging  to  his  employer,  which  he  had  been  permitted  to  use  so  that  he 
could  hurry  back  to  work;  this  phase  of  Ohrmund  was  overruled  in  Krause  v.  Western  Casualty  &  Surety  Co.. 
3  Wis. 2d  61,  70,  87  N.W. 2d  875  (1958).  The  court  determined  that  Ohrmund  was  contrary  to  the  rule  laid 
down  in  Rock  County  v.  Industrial  Comm'n,  185  Wis.  134,  200  N.W.  657  (1924),  and  Sellmer  Co.  v. 
Industrial  Comm’n.  264  Wis.  295,  59  N.W.2d  628  (1953).  The  court  said; 

.  .  .  where  the  employer  provides  the  transportation  for  an  employee  going  to  and 
from  work  and  such  employee  is  injured  while  making  use  of  such  transportation  for 
such  purpose,  such  injury  occurs  while  the  employee  is  in  the  course  of  his 
employment.  Therefore,  we  expressly  overrule  the  holding  to  the  contrary  in 
Ohrmund  v.  Industrial  Comm'n.  supra. 
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4045  SERVANT:  SCOPE  OF  EMPLOYMENT  WHILE  TRAVELING 

The  first  question  to  be  resolved  by  you  is  whether  the  trip  in  question  was  that  of 
the  employer  or  the  employee.  If  the  trip  is  determined  to  be  the  employer’s,  the 
employee  is  engaged  in  his  or  her  employer’s  business  and  acting  within  the  scope  of  his 
or  her  employment  while  going  to  or  returning  from  the  place  where  his  or  her 
employer’s  business  required  him  or  her  to  go.  If  it  is  the  employee’s  trip,  he  or  she  is 
not  within  the  scope  of  his  or  her  employment  while  traveling  on  the  trip. 

If  the  work  of  the  employee  for  his  or  her  employer  creates  the  necessity  for  travel, 
the  employee  is  in  the  course  of  his  or  her  employment  while  traveling  on  the  trip,  even 
though  he  or  she  is  serving  at  the  same  time  some  purpose  of  his  or  her  own.  If,  however, 
the  work  of  the  employee  for  his  or  her  employer  has  had  no  part  in  creating  the  necessity 
for  travel,  the  travel  then  becomes  the  personal  trip  of  the  employee  and  outside  the  scope 
of  his  or  her  employment. 

In  case  it  is  the  employer’s  trip  and  the  employee  makes  any  detours  for  purely 
personal  objectives,  such  detours  must  be  separated  from  the  main  trip  and  the  employee 
held  to  be  outside  the  scope  of  his  or  her  employment  during  such  detours.  If  it  is  the 
employee’s  own  trip,  then  detours  which  are  made  for  the  puipose  of  dispatching 
business  for  his  or  her  employer  are  within  the  scope  of  his  or  her  employment. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1 994  to  address  gender  references  in  the  instruction.  No  substantive  changes  were 
made  to  the  instruction.  The  comment  was  updated  in  2020. 

The  instruction  is  taken  substantially  from  Barrager  v.  Industrial  Comm’n,  205  Wis.  550,  553, 
238  N.W.  368  (1931).  The  second  paragraph  is  from  Matter  of  Marks  v.  Gray,  251  N.Y.  90,  167  N.E. 
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181  (1929),  approved  in  Barrager  and  Fawcett  v.  Gallery,  221  Wis.  195,  201,  265  N.W.  667  (1936).  Also 
see  Fultz  v.  Lange,  238  Wis.  342,  298  N.W.  60  (1941),  and  Price  v.  Shorewood  Motors.  214  Wis.  64,  25 1 
N.W.  244  (1934). 

Wis.  Stat.  §  102.03(l)(f)  (1959),  a  section  of  the  Workmen’s  Compensation  Act,  defines 
conditions  of  liability  for  compensation  purposes  when  a  servant’s  employment  requires  him  or  her  to 
travel.  This  definition  is  somewhat  broader  than  the  common  law  rule,  and  care  must  be  exercised  not  to 
employ  the  standard  of  the  act  in  cases  other  than  compensation  cases.  Butler  v.  Industrial  Coinm’n,  265 
Wis.  380,  61,  N.W. 2d  490  (1953),  distinguished  liability  under  common  law  from  liability  under  the 
Compensation  Act.  For  cases  arising  under  §  102.03(l)(f),  see  Turner  v.  Industrial  Comm’m  268  Wis. 
320,  67,  N.W. 2d  392  (1954);  Simmons  v.  Industrial  Comm’n.  262  Wis.  454,  55,  N.W.2d  358  (1952); 
Hansen  v.  Industrial  Comm’n.  258  Wis.  623,  46,  N.W.2d  754  (1951);  1957  Wis.  L.  Rev.  260.  See  also 
the  unpublished  decision  (three-judge)  Brown  v.  Muskego  Norway  School  Dist,  Group  Health  Plan,  389 
Wis. 2d  377,  936  N.W.2d  41 8  (Table),  2019  WI  App  65. 

“Personal  comfort  doctrine”  as  it  related  to  Wis.  Stat.  §  1 02.03(  1  )(f):  First  recognized  in 
Milwaukee  Western  Fuel  Co.  v.  Industrial  Commission.  159  Wis.  635,  150  N.W.  998  (1915),  the  personal 
comfort  doctrine  is  devised  to: 

Cover  the  situation  where  an  employee  is  injured  while  taking  a  brief  pause  from  his  labors  to 
minister  to  the  various  necessities  of  life.  Although  technically  the  employee  is  performing  no  services 
for  his  employer  in  the  sense  that  his  actions  do  not  contribute  directly  to  the  employer’s  profits, 
compensation  is  justified  on  the  rationale  that  the  employer  does  receive  indirect  benefits  in  the  form  or 
better  work  from  a  happy  and  rested  workman,  and  on  the  theory  that  such  a  minor  deviation  does  not 
take  the  employee  out  of  his  employment.  Mamiolejo  v.  DILHR.  92  Wis.  2d  674,  678,  285  N.W. 2d  650 
(1979)  (quoting  Comment,  Workmen’s  Compensation:  The  Personal  Comfort  Doctrine,  1960 
WIS. L. REV. 91,  91). 
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4050  SERVANT:  MASTER'S  RATIFICATION  OF  WRONGFUL  ACTS  DONE 
OUTSIDE  SCOPE  OF  EMPLOYMENT 


It  is  considered  that  Wis  Jl-Civil  4015,  Agency:  Ratification,  may  be  adapted  to 
cover  a  required  instruction  under  this  topic. 


COMMENT 

This  instruction  and  comment  were  originally  published  in  their  present  form  in  1962.  Editorial 
changes  were  made  in  1994.  No  substantive  changes  were  made  to  the  instruction. 

A  master  is  not  liable  for  acts  of  his  or  her  servant  done  outside  the  scope  of  his  or  her 
employment,  unless  they  are  ratified  by  him  or  her.  Rigby  v.  Herzfeldt-Phillipson  Co.,  160  Wis.  228, 151 
N.W.  260  (1915). 

A  master  is  liable  for  acts  of  his  or  her  servants  done  outside  the  scope  of  his  or  her  employment 
if  he  or  she  accepts  and  adopts  the  benefits  thereof.  Underwood  v.  Paine  Lumber  Co.,  79  Wis.  592,  48 
N.W.  673  (1891);  Lee  v.  Lord,  76  Wis.  582,  45  N.W.  601  (1890). 

Retention  of  a  servant  in  the  master's  employ  after  wrongful  conduct  committed  outside  the  scope 
of  employment  is  not  evidence  of  ratification,  but  the  rule  is  otherwise  if  the  misconduct  occurred  within 
the  scope  of  employment  Mandell  v.  Bryam,  191  Wis.  446, 211  N.W.  145  (1926);  Marlatt  v.  Western  Union 
Tel.  Co..  167  Wis.  176,  167  N.W.  263  (1918). 

Nonrepudiation,  with  full  knowledge  of  the  circumstances,  constitutes  ratification.  Lechner  v. 
Ebenreiter,  235  Wis.  244,  258,  292  N.W.  913  (1940);  Topolewski  v.  Plankinton  Packing  Co.,  143  Wis.  52,  67, 
126  N.W.  554  (1910);  Pfister  v.  Milwaukee  Free  Press  Co..  139  Wis.  627,  121  N.W.  938  (1909). 
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4055  SERVANT:  VICARIOUS  LIABILITY  OF  EMPLOYER 


In  this  case,  (employer)  is  liable  for  the  negligence  of  its  employee(s).  If,  after 
considering  all  of  the  evidence,  you  find  that  (employe)  was  negligent,  then  (employer)  was 
negligent. 


COMMENT 

This  instruction  was  approved  by  the  Committee  in  1995.  The  comment  was  updated  in  2004. 

For  a  discussion  of  vicarious  liability  arising  out  of  agency,  see  Kerl  v.  Rasmussen.  2004  WI 86, 273 
Wis.2d  106,  682  N.W.2d  328. 

F  ranchisor  Liability.  Kerl.  supra,  discusses  the  vicarious  liability  of  a  franchisor.  In  Kerl.  the  court 

stated: 


36)  Quality  and  operational  standards  and  inspection  rights  contained  in  a  franchise 
agreement  do  not  establish  a  franchisor’s  control  or  right  of  control  over  the  franchisee 
sufficient  to  ground  a  claim  for  vicarious  liability  as  a  general  matter  or  for  all  purposes. 

(f  39)  The  franchisor  must  control  or  have  the  right  to  control  the  daily  conduct  or  operation 
of  the  particular  “instrumentality”  or  aspect  of  the  franchisee’s  business  that  is  alleged  to 
have  caused  the  harm  before  vicarious  liability  may  be  imposed  on  the  franchisor  . . .  The 
quality  and  operational  standards  typically  found  in  franchise  agreements  do  not  establish 
the  sort  of  close  supervisory  control  or  right  to  control  necessary  to  support  imposing 
vicarious  liability  on  a  franchisor  . . . 

50)  ...  (T)he  quality,  marketing,  and  operational  standards  and  inspection  and 

termination  rights  commonly  included  in  franchise  agreements  do  not  establish  the  close 
supervisory  control  or  right  to  control  over  a  franchisee  necessary  to  support  imposing 
vicarious  liability  against  the  franchisor.  A  franchisor  may  be  subject  to  vicarious  liability 
for  the  tortious  conduct  of  its  franchisee  only  if  the  franchisor  had  control  or  a  right  of 
control  over  the  daily  operation  of  the  specific  aspect  of  the  franchisee’s  business  that  is 
alleged  to  have  caused  the  harm. 


©2005,  Regents,  Univ.  of  Wis. 


1 


4060 


WIS  JI-CIVIL 


4060 


4060  INDEPENDENT  CONTRACTOR:  DEFINITION 

Question _ inquires  whether,  at  the  times  material  hereto, _ was  an 

independent  contractor. 

An  "independent  contractor"  is  a  person  who  contracts  with  another  to  do  something 
for  him  or  her,  but  who  is  not  controlled  by  the  other,  nor  subject  to  the  other's  right  to 
control,  with  respect  to  his  or  her  physical  conduct  in  the  performance  of  the  undertaking. 

In  arriving  at  your  decision  as  to  what  your  answer  to  this  question  should  be,  you  may 
consider  the  contract  between  the  parties;  (the  course  of  conduct  of  the  parties,  if  the  terms 
of  the  contract  are  in  doubt  as  to  control):  the  nature  of  the  business  or  occupation  of  the 
parties;  the  party  furnishing  the  instrumentalities  or  the  tools  for  the  work;  the  place  of  the 
work;  the  time  of  employment;  the  method  of  payment;  the  right  to  summarily  discharge 
employees;  the  intent  of  the  parties  to  the  contract,  so  far  as  it  is  ascertainable;  and  any  and 
all  of  the  surrounding  circumstances  that  tend  to  characterize  the  relationship. 


COMMENT 

This  instruction  and  comment  were  published  in  1 962.  The  comment  was  revised  in  1 997  and  2004. 
Editorial  changes  were  made  in  1994  to  address  gender  references  in  the  instruction. 

The  general  rule  is  that  the  liability  of  an  independent  contractor  may  not  be  imputed  to  a  general 
contractor.  See  Wagner  v.  Continental  Casualty  Co..  143  Wis.2d  373,  421  N.W.2d  835  (1988);  Jacob  v. 
West  Bend  Mut.  Ins.  Co.  203  Wis.2d  524,  553  N.W.2d  800  (Ct.  App.  1 996);  Kettner  v.  Wausau  Ins.  Co..  191 
Wis.2d  723, 530  N.W.2d  399  (Ct.  App.  1995).  A  contractor  qualifies  as  an  independent  contractor  when  the 
principle  contractor  does  not  control  the  details  of  his  or  her  work.  The  Wisconsin  Supreme  Court  has  ruled 
that  this  rule  does  not  apply  when  a  written  contract  between  a  general  contractor  and  the  land  owner 
obligates  the  general  contractor  to  "provide  all  necessary  labor  and  materials  and  perform  all  work  of  every 
nature  what  so  ever  to  be  done  in  the  erection  of  a  residence."  Brooks  v.  Haves.  133  Wis.2d  228,  395 
N.W.2d  167  (1986).  In  Brooks,  the  general  contractor  contracted  to  construct  a  residence  for  the  plaintiff 
and  subcontracted  with  a  mason  who  negligently  installed  a  control  on  a  fireplace.  A  fire  caused  damage 
to  the  plaintiffs'  structure.  The  plaintiffs  sued  the  general  contractor  who  defended  claiming  that  he  was  not 
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responsible  for  the  negligence  of  the  subcontractor  whose  work  he  did  not  control.  Relying  on  the  contract 
language  which  obligated  the  general  contractor  to  provide  all  necessary  labor  and  materials  and  to  perform 
all  the  work  necessary  to  construct  the  residence,  the  supreme  court  rejected  the  argument.  The  court  said 
that  the  delegation  of  the  performance  of  a  contract  does  not,  unless  the  obligee  agrees  otherwise,  discharge 
the  liability  of  the  delegating  obligor.  The  court  also  held  that  the  contract  language  implicitly  imposed  on 
the  general  contractor  the  duty  to  perform  with  due  care.  The  court  said  accompanying  every  contract  is  a 
common  law  duty  to  perform  with  care,  skill,  reasonable  expediency,  and  faithfulness  the  thing  that  they 
agreed  to  be  done,  and  a  negligent  failure  to  observe  any  of  the  conditions  is  a  tort,  as  well  as  a  breach  of 
contract.  , 

The  phrase  in  parentheses  in  the  third  paragraph  should  only  be  used  if  the  terms  of  the  contract  are 
ambiguous  or  in  doubt  as  to  control  and  the  right  to  control. 

The  language  of  the  Restatement,  Second,  Agency  §  2(3)  (1958)  was  employed  in  this  instruction 
in  preference  to  the  language  employed  in  cases  preceding  the  Restatement.  In  the  case  of  Madix  v. 
Hockgreve  Brewing  Co..  154  Wis.  448,  451,  143  N.W.  189  (1913),  the  following  definition  of  an 
independent  contractor  was  suggested: 

One  who,  exercising  an  independent  employment,  contracts  to  do  a  piece  of  work 
according  to  his  own  methods  and  without  being  subject  to  control  to  his  employer, 
except  as  to  the  result  of  his  work. 

The  second  paragraph  is  taken  from  Badger  Furniture  Co.  v.  Industrial  Comm'n.  200  Wis.  1 27,  227 
N.W.  288  (1929).  For  other  cases,  see  Kerl  v.  Rasmussen.  2004  WI 86, 273  Wis.2d  106,  682  N.W.2d  328, 
f  24;  Arsand  v.  City  of  Franklin.  83  Wis.2d  40,  264  N.W.2d  579  (1978);  Weber  v.  Hurley.  13  Wis.2d  560, 
109  N.W.2d  65  (1961);  Harris  v.  Richland  Motors  Inc..  7  Wis.2d  472,  96  N.W.2d  840  (1959);  Phaneufv. 
Industrial  Comm'n.  263  Wis.  376,  57  N.W.2d  406  (1953);  Pleucner  v.  Industrial  Comm'n.  249  Wis.  370,  24 
N.W.2d  669  (1946);  Sprecher  v.  Roberts.  212  Wis.  69, 248  N.W.  795  (1933);  Nestle's  Food  Co.  v.  Industrial 
Comm’n.  205  Wis.  467,  237  N.W.  117  (1931);  Tesch  v.  Industrial  Comm'n.  200  Wis.  616,  229  N.W.  194 
(1930);  Habrich  v.  Industrial  Comm'n.  200  Wis.  248,  227  N.W.  877  (1929);  Medford  L.  Co.  v.  Industrial 
Comm'n.  197  Wis.  35. 221  N.W.  390(1928);  Kneeland-McClurg  L.  Co.  v.  Industrial  Comm'n.  196  Wis.  402, 
220  N.W.  199  (1928);  Miller  &  Rose  v.  Rich.  195  Wis.  468,  218  N.W.  716  (1928);  and  Wevauwega  v. 
Industrial  Comm'n.  180  Wis.  168,  192  N.W.  452  (1923). 
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4080  PARTNERSHIP 

A  partnership  is  an  association  of  two  or  more  persons  to  carry  on  as  co-owners  a 
business  for  profit.  [Persons  may  include  any  of  the  following:  individuals,  partnerships, 
limited  liability  companies,  corporations,  other  associations]  [and  to  the  extent  authorized  by 
governing  instrument  or  court  order,  personal  representatives  and  trustees].  A  business 
includes  any  trade,  occupation,  or  profession. 

Four  elements  must  be  present  for  you  to  find  a  partnership  exists: 

1.  The  persons  intended  to  form  a  partnership  and  agreed  to  accept  the  legal 
requirements  and  duties  of  that  relationship. 

2.  The  persons  have  a  shared  interest  in  the  partnership  property. 

3.  The  persons  have  an  equal  right  in  management  and  conduct  of  the 
partnership. 

4.  The  persons  share  and  distribute  profits  and  losses  from  the  partnership  and  its 
property. 

[The  receipt  of  a  share  of  the  profits  of  a  business  by  a  person  is  evidence  that 
person  is  a  partner  in  the  business  except  if  the  profits  were  received  for  the 
following  reasons: 

a.  As  payment  for  a  debt; 

b.  As  wages  of  an  employee  or  rent  to  a  landlord; 

c.  As  an  annuity  to  a  surviving  spouse  or  representative  of  a  deceased 
partner; 

d.  As  interest  on  a  loan;  or 

e.  As  consideration  for  the  sale  of  the  goodwill  of  a  business  or  other 
property.] 
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COMMENT 

This  instruction  and  comment  were  approved  in  2009.  This  instruction  is  for  use  in  cases  where  no 
written  partnership  agreement  exists.  The  instruction  is  taken  substantially  from  Chapter  178  of  the 
Wisconsin  Statutes,  The  Uniform  Partnership  Act.  See  §§178.03,  178.01(2)(b)  and  (e),  and  178.04(4)  for 
the  definition  of  a  Partnership.  See  also;  Anderson  v.  Anderson.  54  Wis.  2d  666,  196  N.W.2d  727  (1972); 
Skaar  v.  Dept  of  Revenue.  63  Wis.  2d  506, 217  N.W.  2d  326  (1974);  In  re  Estate  of  Schaefer.  72  Wis.  2d  600, 
241  N.W.2d  607(1976). 

Additional  Considerations.  Additional  considerations  in  determining  whether  a  partnership  exists 

include: 

•  Persons  who  are  not  partners  to  each  other  are  not  partners  to  third  persons; 

•  The  manner  in  which  property  is  owned  or  titled,  does  not  of  itself  establish  a  partnership, 
whether  the  co-owners  do  or  do  not  share  any  profits  made  by  the  use  of  the  property; 

•  The  sharing  of  gross  returns  does  not  of  itself  establish  a  partnership,  whether  or  not  the  persons 
sharing  them  have  a  joint  or  common  interest  in  any  property  for  which  the  returns  are  received; 

•  No  person  can  become  a  member  of  the  partnership  without  the  consent  of  all  the  partners. 

See  Wis.  Stat.  §§178.04  and  178.15(7). 

Intent.  A  partnership  agreement,  whether  expressed  or  implied,  may  be  in  writing  or  proven  by 
circumstantial  evidence  demonstrating  that  the  conduct  of  the  parties  was  of  such  a  nature  as  to  clearly 
express  the  mutual  intent  of  the  parties  to  enter  into  a  contractual  relationship.  Sander  v.  Newman.  1 74  Wis. 
321,328,  181  N.W.  822  fl  921);  Havton  v.  Appleton  Machine  Co..  179  Wis.  587,  601, 192N.W.  168(1923); 
Barteltv.  Smith.  145  Wis.  31,  129  N.W.  782  (1911).  Every  partnership  depends  on  the  mutual  consent  and 
understanding  of  its  members,  and  as  a  result,  there  must  be  a  meeting  of  minds  of  the  parties,  and  thus  the 
intention  of  one  party  alone  cannot  create  a  partnership.  Morris  v.  Resnick.  268  Wis.  410,  415,  67  N.  W.2d 
848  (1955);  Anderson  v.  Anderson.  54  Wis.  2d  666,  669,  196  N.W.2d  727  (1972). 

The  ultimate  and  controlling  test  as  to  the  existence  of  a  partnership  is  the  parties’  intention  of 
carrying  on  a  definite  business  as  co-owners.  Such  intention  may  be  determined  from  the  terms  of  the 
parties’  agreement  or  from  their  conduct  under  the  circumstances  of  the  case.  Bartelt  v.  Smith,  supra  at  35; 
Heck  &  Paetow  Claim  Service.  Inc,  v.  Heck.  93  Wis.  2d  349,  286  N.W.2d  831,  (1980). 

Burden  of  Proof.  The  party  claiming  that  a  partnership  exists  has  the  burden  of  proving  the 
existence  of  a  partnership.  Heck  &  Paetow  Claim  Service.  Inc,  v.  Heck.  93  Wis.  2d  349,  360,  286  N.W. 2d 
831,  836  (1980);  Morris  v.  Resnick,  supra;  Anderson  v.  Anderson,  supra. 
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5001  PATERNITY:  CHILD  OF  UNMARRIED  WOMAN 

It  is  undisputed  in  this  case  that  the  petitioner, _ ,  gave  birth  to  a  (male,  female) 

child  in  the _ of _ ,  County  of _ ,  State  of _ ,  on  the _ day  of 

_ ,  20 _ ,  and  that  at  the  time  of  the  birth  of  that  child,  the  petitioner  was  unmarried.  The 

petition  in  this  action  alleges  that  (respondent)  is  the  father  of  that  child. 

(Respondent)  denies  that  he  is  the  father  of  the  petitioner's  child,  and  it  is  for  you,  the 
jury,  to  determine  from  the  evidence,  under  my  instructions,  whether  (respondent)  is  the 
father  of  (child). 

Wis  Jl-Civil  1 10,  Arguments  of  Counsel 
Wis  Jl-Civil  115,  Objections  of  Counsel 
Wis  Jl-Civil  120,  Judge's  Demeanor 
Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  Jl-Civil  215,  Credibility  of  Witnesses;  Weight  of  Evidence 
Wis  Jl-Civil  260,  Expert  Testimony 

Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 
Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 

The  verdict  consists  of  only  one  question. 

"Is  the  respondent, _ ,  the  father  of _ ,  bom  on  the 

_ day  of _ ,  20 _ ?" 

You  must  answer  this  question  either  "yes"  or  "no." 
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It  is  not  necessary  for  (petitioner)  to  prove  the  exact  date  on  which  the  child  was 
conceived.  It  must  be  proved  to  have  occurred  on  such  a  date  as  will  satisfy  you  [by  the 
degree  of  proof  required]  that  (child)  was  the  result  of  sexual  intercourse  with  (respondent). 

The  testimony  in  this  case  established  that  the  child,  .  was  bom  on  the _ 

day  of _ ,  20 _ ,  and  weighed _ lbs. _ ozs.  at  birth. 

A  section  of  the  Wisconsin  statutes  provides  that  the  mother  is  competent  to  testify 
as  to  the  child's  birth  weight.  Where  such  birth  weight  is  5  Vi  pounds  or  more,  the  child  is 
presumed  to  be  full  term  (unless  competent  evidence  to  the  contrary  is  present).  The 
conception  of  the  child  shall  be  presumed  to  have  occurred  within  a  span  of  time  extending 
from  240  to  300  days  before  birth  (unless  competent  evidence  to  the  contrary  is  presented 
to  the  court). 

Therefore,  petitioner's  child  is  presumed  to  have  been  conceived  between  the _ 

day  of _ ,  20 _ ,  and  the _ day  of _ ,  20 _ . 

(Previously  the  court  ordered  (child),  (petitioner),  and  (respondent)  to  submit  to 
genetic  tests.  Although  so  ordered,  (respondent)  refused  to  submit  to  the  genetic  test.  You 
may  consider  the  refusal  along  with  all  the  other  evidence  in  the  case  in  determining  whether 
he  is  the  father.) 

Previously,  the  court  ordered  the  child,  the  petitioner,  and  the  respondent  to  submit 
to  genetic  tests.  The  reports  of  those  tests  have  been  received  in  evidence  as  Exhibit _ . 
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The  genetic  test  establishes  a  statistical  probability  of  paternity.  You  may  give  the  test 
results  such  weight  as  you  deem  appropriate  on  the  issue  of  whether  (respondent)  is  the 
father  of  (child). 

(If  the  statistical  probability  of  paternity  is  99.0%  or  higher,  give  the  following 
instruction.) 

In  this  case,  the  genetic  test  report  establishes  a  statistical  probability  of _ %  that 

(respondent)  is  the  father  of  (child).  From  this  genetic  test,  a  presumption  arises  that 
(respondent)  is  the  father  of  (child).  But  there  is  evidence  in  the  case  which  may  be  believed 
by  you  that  (respondent)  is  not  the  father.  You  must  resolve  the  conflict.  Unless  you  are 
convinced  by  the  greater  weight  of  the  credible  evidence,  to  a  reasonable  certainty,  that  it  is 
more  probable  that  he  is  not  the  father,  you  must  consider  this  presumption  as  conclusive 
evidence  of  paternity  and  find  that  he  is  the  father. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict. 

Now,  members  of  the  jury,  the  duties  of  counsel  and  the  court  have  been  performed. 
The  case  has  been  argued  by  counsel.  The  court  has  instructed  you  regarding  the  rules  of  law 
which  should  govern  you  in  your  deliberations.  The  time  has  now  come  when  the  great 
burden  of  reaching  a  just,  fair,  and  conscientious  decision  of  this  case  is  to  be  thrown  wholly 
upon  you,  the  jurors,  selected  for  this  important  duty.  You  will  not  be  swayed  by  sympathy, 
prejudice,  or  passion.  You  will  be  careful  and  deliberate  in  weighing  the  evidence.  I  charge 
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you  to  keep  your  duty  steadfastly  in  mind  and,  as  upright  citizens,  to  render  a  just  and  true 
verdict. 

When  you  retire  to  the  jury  room,  your  first  duty  will  be  to  elect  one  juror  to  preside 
over  your  deliberations  and  write  in  the  answer  you  have  agreed  upon.  His  or  her  vote, 
however,  is  entitled  to  no  greater  weight  than  the  vote  of  any  other  juror.  When  your 
deliberations  are  concluded  and  your  answer  inserted  in  the  verdict,  the  presiding  juror  will 
sign  the  verdict,  fix  the  date  on  the  verdict,  and  all  of  you  will  return  with  the  verdict  into  the 
court. 

The  clerk  may  now  swear  the  bailiffs. 


SPECIAL  VERDICT 


Is  the  respondent, _ ,  the  father  of _ ,  bom  on  the 

.  day  of _ ,  20 _ ? 


Answer: _ 

Yes  or  No 


COMMENT 

This  instruction  was  approved  in  1988.  The  instruction  and  comment  were  updated  in  1995  and 
1996.  This  instruction  was  revised  in  2002  to  conform  the  language  regarding  the  burden  of  proof  to  the 
Committee’s  2002  revisions  to  Wis.  Jl-Civil  200  and  205,  the  instructions  on  the  civil  burdens  of  proof.  See 
Wis.  Jl-Civil  200,  Comment. 


©2003,  Regents,  Univ.  of  Wis. 


4 


5001 


WIS  Jl-CIVIL 


5001 


Wis.  Stat.  §  767.47(8)  provides  that  the  party  bringing  the  action  shall  have  the  burden  of  proof  by 
clear  and  satisfactory  preponderance  of  the  evidence.  The  Committee  interprets  that  language  to  mean  the 
middle  burden  as  expressed  in  Wis  Jl-Civil  205. 

Wis.  Stat.  §  767.48(4).  If  any  party  refuses  to  submit  to  a  genetic  test,  this  fact  shall  be  disclosed  to 
the  fact  finder. 

Wis.  Stat.  §  767.50(1).  The  trial  shall  be  by  jury  only  if  the  respondent  verbally  requests  a  jury  trial 
either  at  the  initial  appearance  or  pretrial  hearing  or  requests  a  jury  trial  in  writing  prior  to  the  pretrial  hearing. 

Wis.  Stat.  §  767.50(2).  The  jury  shall  consist  of  6  persons  with  the  verdict  to  be  agreed  upon  by  at 
least  5  jurors. 

Wis.  Stat.  $  767.475(3).  Evidence  as  to  the  time  of  conception  may  be  offered  as  provided  in  Wis. 
Stat.  §  891.395. 

Wis.  Stat.  §  767.48(1  m).  If  the  statistical  probability  of  the  respondent  being  the  father  is  99.0%  or 
higher,  he  shall  be  rebuttably  presumed  to  be  the  child's  parent. 

Wis.  Stat.  §  891.395  provides: 

In  any  paternity  proceeding  .  .  .,  the  mother  shall  be  competent  to  testify  as  to  the  birth 
weight  of  the  child  whose  paternity  is  at  issue,  and  where  the  child  whose  paternity  is  at 
issue  weighed  5-1/2  pounds  or  more  at  the  time  of  its  birth,  the  testimony  of  the  mother  as 
to  the  weight  shall  be  presumptive  evidence  that  the  child  was  a  full-term  child,  unless 
competent  evidence  to  the  contrary  is  presented  to  the  court.  The  conception  of  the  child 
shall  be  presumed  to  have  occurred  within  a  span  of  time  extending  from  240  days  to  300 
days  before  the  date  of  its  birth,  unless  competent  evidence  to  the  contrary  is  presented  to 
the  court. 

The  Committee  revised  the  paternity  instruction  in  1988  in  response  to  legislation  and  decisions  of 
the  court  of  appeals  and  supreme  court.  The  Wisconsin  Legislature  in  the  1987-89  budget  bill  (1987 
Wisconsin  Act  27)  revised  procedures  in  paternity  actions. 

The  court  of  appeals  in  1987  held  that  before  the  jury  can  consider  the  statistical  probability  of 
paternity  as  shown  by  blood  tests  as  evidence  of  paternity,  it  must  first  find  that  the  mother  and  the  alleged 
father  had  intercourse  during  the  conception  period.  In  re  Paternity  of  M.J.B..  137  Wis. 2d  157,  404  N.W.2d 
64  (Ct.  App.  1987).  See  also  In  re  Paternity  of  Taylor  R.T..  199  Wis.2d  500,  544  N.W.2d  926  (Ct.  App. 
1996);  T.A.T.  v.  R.E.B.  144  Wis.2d  638, 650, 425  N.W.2d  404  (1988).  Therefore,  the  court  of  appeals  found 
that  the  jury  instruction  should  provide  that  if  the  evidence  does  not  prove  that  the  mother  and  alleged  father 
had  sexual  intercourse  at  a  time  when  the  child  could  have  been  conceived,  then  the  jury  should  find 
nonpaternity  regardless  of  the  probability  of  paternity  results  in  the  blood  test  reports.  The  supreme  court 
reversed  In  re  Paternity  of  M.J.B..  144  Wis.2d  638,  425  N.W.2d  404  (1988).  The  court  stated: 
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We  disagree  with  the  court  of  appeals  that  an  independent  determination  of  sexual 
intercourse  must  be  made  by  the  jury  before  it  can  consider  the  statistical  probability  of 
paternity  as  evidence  of  paternity.  Section  767.50  provides  that  "the  main  issue  shall  be 
whether  the  alleged  . . .  father  is  or  is  not  the  father  of  the  mother's  child."  It  is  true  that  one 
of  the  elements  in  a  paternity  suit  is  sexual  intercourse  between  the  mother  and  alleged  father 
occurring  during  the  conceptive  period.  However,  the  occurrence  of  sexual  intercourse 
during  the  time  of  possible  conception  is  not  an  issue  separate  from  the  main  issue.  It  does 
not  require  an  independent  determination  by  the  jury;  it  is  an  element  of  the  case.  If  the 
petitioner  fails  to  introduce  sufficient  evidence  of  sexual  intercourse  to  establish  a  prima 
facie  case  of  paternity,  the  defendant  can  simply  move  for  a  dismissal  of  the  case.  Likewise, 
the  petitioner  is  precluded  from  introducing  the  blood  test  results  until  evidence  of  sexual 
intercourse  is  received. 

Effect  of  Statutory  Presumption.  The  presumption  of  paternity  only  applies  where  each  set  of 
admissible  blood  tests  is  99.0%  or  higher.  In  re  Paternity  of  J.M.K.  160  Wis.2d  429,  465  N.W.2d  833  (Ct. 
App.  1991).  In  J.M.K..  there  was  blood  test  data  showing  a  97.06%  probability  and  additional  blood  tests 
showing  a  99.45%  probability.  The  trial  court  refused  to  instruct  the  jury  on  the  rebuttable  presumption  of 
paternity  as  contained  in  this  instruction  and  the  court  of  appeals  affirmed.  The  court  of  appeals  noted  that 
the  record  disclosed  no  request  to  instruct  the  jury  on  the  presumption  if  it  chose  to  accept  the  higher  test 
result  nor  did  the  parties  present  evidence  on  the  superiority  of  one  test  over  the  other.  The  court  of  appeals, 
therefore,  did  not  address  the  propriety  of  a  "modified  presumption  instruction  in  such  cases.  J.M.K..  supra 
at  433. 
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7030  CHILD  IN  NEED  OF  PROTECTION  OR  SERVICES  —  WIS.  STAT.  §  48.13 

Withdrawn 

[Reporter’s  Note:  Jury  instructions  dealing  with  Child  in  Need  of  Protection  or  Services 
(CHIPS)  and  involuntary  termination  of  parental  rights  cases  are  drafted  and  approved  by  the 
Wisconsin  Juvenile  Jury  Instructions  Committee.  These  instructions  are  published  by  the 
University  of  Wisconsin  Law  School  in  Wisconsin  Jury  Instructions  -  Children. 
For  information  on  this  publication,  please  contact  the  UW  Law  School  at: 
www.wisc.edu/clew/publications/jury_instructions_children.html;  or  (800)-355-5573  or 
(608)-262-3833.] 
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7039  INVOLUNTARY  TERMINATION  OF  PARENTAL  RIGHTS:  CHILD  IN 
NEED  OF  PROTECTION  OR  SERVICES  -  PRELIMINARY  INSTRUCTION 

Withdrawn 

[Reporter's  Note:  Jury  instructions  dealing  with  Child  in  Need  of  Protection  or  Services 
(CHIPS)  and  involuntary  termination  of  parental  rights  cases  are  drafted  and  approved  by  the 
Wisconsin  Juvenile  Jury  Instructions  Committee.  These  instructions  are  published  by  the 
University  of  Wisconsin  Law  School  in  Wisconsin  Jury  Instructions  -  Children. 
For  information  on  this  publication,  please  contact  the  UW  Law  School  at: 
www.wisc.edu/clew/publications/jury_instructions_children.html;  or  (800)-355-5573  or 
(608)-262-3833.] 
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7040  INVOLUNTARY  TERMINATION  OF  PARENTAL  RIGHTS: 
CONTINUING  NEED  OF  PROTECTION  OR  SERVICES 

Withdrawn 

[Reporter's  Note:  Jury  instructions  dealing  with  Child  in  Need  of  Protection  or  Services 
(CHIPS)  and  involuntary  termination  of  parental  rights  cases  are  drafted  and  approved  by  the 
Wisconsin  Juvenile  Jury  Instructions  Committee.  These  instructions  are  published  by  the 
University  of  Wisconsin  Law  School  in  Wisconsin  Jury  Instructions  -  Children.  For 
information  on  this  publication,  please  contact  the  UW  Law  School  at: 
www.wisc.edu/clew/publications/jury_instructions_children.html;  or  (800)-355-5573  or 
(608)-262-3833.] 
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7042  INVOLUNTARY  TERMINATION  OF  PARENTAL  RIGHTS: 
ABANDONMENT  UNDER  WIS.  STAT.  §  48.415(l)(a)2  OR  3 

Withdrawn 

[Reporter’s  Note:  Jury  instructions  dealing  with  Child  in  Need  of  Protection  or  Services 
(CHIPS)  and  involuntary  termination  of  parental  rights  cases  are  drafted  and  approved  by  the 
Wisconsin  Juvenile  Jury  Instructions  Committee.  These  instructions  are  published  by  the 
University  of  Wisconsin  Law  School  in  Wisconsin  Jury  Instructions  -  Children.  For 
information  on  this  publication,  please  contact  the  UW  Law  School  at: 
www.wisc.edu/clew/publications/jury_instructions_children.html;  or  (800)-355-5573  or 
(608)-262-3833.] 
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7050  INVOLUNTARY  COMMITMENT:  MENTALLY  ILL 

(Insert  Wis  Jl-Civil  100,  Opening.) 

A  petition  has  been  filed  seeking  the  involuntary  commitment  of  (respondent). 
The  petition  alleges  that  (respondent)  is  mentally  ill;  that  (his)  (her)  mental  illness  is 
subject  to  treatment;  and  that  (he)  (she)  is  dangerous  to  (himself)  (herself)  or  another 
person. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  (respondent)  is  mentally 
ill,  dangerous,  or  a  proper  subject  for  treatment.  Our  law  presumes  that  a  person  is  not 
mentally  ill  until  you  are  convinced  that  the  person  is  mentally  ill.  The  burden  of  proving 
the  allegations  in  the  petition  is  on  (petitioner). 

This  is  a  civil,  not  a  criminal,  case.  [The  fact  that  the  district  attorney  is  present 

does  not  mean  that  (respondent)  is  accused  of  a  crime.  The  district  attorney  and _ , 

the  other  attorney,  are  required  to  be  here  by  the  Wisconsin  statutes.]  While  (respondent) 
is  not  on  trial  to  be  punished  for  any  offense,  nevertheless,  this  trial  and  your  verdict 
could  result  in  a  loss  of  (respondent)’ s  personal  liberty.  Therefore,  you  should  approach 
this  task  with  a  sense  of  serious  duty. 

Wis  Jl-Civil  1 10,  Arguments  of  Counsel 
Wis  Jl-Civil  1 1 5,  Objections  of  Counsel 
Wis  Jl-Civil  120,  Judge’s  Demeanor 

Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  Jl-Civil  215,  Credibility  of  Witnesses;  Weight  of  Evidence 

Wis  Jl-Civil  260,  Expert  Testimony:  General 

Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 
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At  the  end  of  the  trial,  I  will  give  you  a  special  verdict  consisting  of  three 
questions. 

Wis  Jl-Civil  205,  Middle  Burden  of  Proof 
Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 
Question  1  asks:  Is  (respondent)  mentally  ill?  The  term  “mentally  ill”  means  a 
substantial  disorder  of  thought,  mood,  perception,  orientation,  or  memory  which  grossly 
impairs  the  judgment,  behavior,  capacity  to  recognize  reality  or  ability  to  meet  the 
ordinary  demands  of  life. 

Question  2  asks:  Is  (respondent)  dangerous  to  (himself)  (herself)  or  to  others? 

A  person  is  dangerous  to  (himself)  (herself)  or  to  others  if  (he)  (she): 

[NOTE:  SELECT  THE  BRACKETED  PARAGRAPH(S)  THAT  (APPLIES) 
(APPLY).] 

[Evidences  a  substantial  probability  of  physical  harm  to  (himself)  (herself)  as 
manifested  by  evidence  of  recent  threats  of  or  attempts  at  suicide  or  serious  bodily 
harm.]  [or] 

[Evidences  a  substantial  probability  of  physical  harm  to  other  individuals  as 
manifested  by  evidence  of  recent  homicidal  or  other  violent  behavior,  or  by 
evidence  that  others  are  placed  in  reasonable  fear  of  violent  behavior  and  serious 
physical  harm  to  them,  as  evidenced  by  a  recent  overt  act,  attempt,  or  threat  to  do 
serious  physical  harm.]  [or] 

[Evidences  such  impaired  judgment,  manifested  by  evidence  of  a  pattern  of  recent 
acts  or  omissions,  that  there  is  substantial  probability  of  physical  impairment  or 
injury  to  (himself)  (herself)  or  other  individuals.  The  probability  of  physical 
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impairment  or  injury  is  not  substantial  (if  reasonable  provision  for  (respondent )’s 
protection  is  available  in  the  community  and  there  is  a  reasonable  probability  that 
(respondent)  will  avail  (himself)  (herself)  of  these  services)  (if  (respondent)  may 
be  provided  protective  placement  or  protective  services  under  chp.  55)  (or)  (where 
the  subject  is  a  minor:  if  (respondent)  is  appropriate  for  services  or  placement 
under  §  48.13(4)  or  (11)  or  §  938.13(4))  (where  the  subject  is  a  minor: 
(Respondent)’s  status  as  a  minor  does  not  automatically  establish  a  substantial 
probability  of  physical  impairment  or  injury).  Food,  shelter,  or  other  care 
provided  to  an  individual  who  is  substantially  incapable  of  obtaining  the  care  for 
(himself)  (herself),  by  a  person  other  than  a  treatment  facility,  does  not  constitute 
reasonable  provision  for  the  individual’s  protection  available  in  the  community.] 
[or] 

[Evidences  behavior  manifested  by  recent  acts  or  omissions  that,  due  to  mental 
illness,  (he)  (she)  is  unable  to  satisfy  basic  needs  for  nourishment,  medical  care, 
shelter,  or  safety  without  prompt  and  adequate  treatment  so  that  a  substantial 
probability  exists  that  death,  serious  physical  injury,  serious  physical  debilitation, 
or  serious  physical  disease  will  imminently  ensue  unless  the  (respondent)  receives 
prompt  and  adequate  treatment  for  this  mental  illness.  No  substantial  probability 
of  harm  exists  (if  reasonable  provision  for  (respondent) ’s  treatment  and  protection 
is  available  in  the  community  and  there  is  a  reasonable  probability  that 
(respondent)  will  avail  (himself)  (herself)  of  these  services),  (if  (respondent)  may 
be  provided  protective  placement  or  protective  services  under  chp.  55)  (or)  (where 
the  subject  is  a  minor;  if  the  (respondent)  is  appropriate  for  services  or  placement 
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under  §  48.13(4)  or  (1 1)  or  §  938.13(4).)  (Respondent) ’s  status  as  a  minor  does 
not  automatically  establish  a  substantial  probability  of  death,  serious  physical 
injury,  serious  physical  debilitation  or  serious  disease.  Food,  shelter,  or  other  care 
provided  to  an  individual  who  is  substantially  incapable  of  obtaining  the  care  for 
himself  or  herself,  by  any  person  other  than  a  treatment  facility,  does  not 
constitute  reasonable  provision  for  the  individual’s  treatment  or  protection 
available  in  the  community.]  [or] 

[Has  recently  had  explained  to  (him)  (her)  the  advantages  and  disadvantages  of 
and  alternatives  to  accepting  a  particular  medication  or  treatment  and;  (1)  Due  to 
mental  illness,  (respondent)  is  (incapable  of  expressing  an  understanding  of  the 
advantages  and  disadvantages  of  accepting  medication  or  treatment  and  the 
alternatives)  (substantially  incapable  of  applying  an  understanding  of  the 
advantages,  disadvantages,  and  alternatives  of  (his)  (her)  mental  illness  to  make  an 
informed  choice  as  to  whether  to  accept  or  refuse  medication  or  treatment);  and 
(2)  There  is  a  substantial  probability,  as  demonstrated  by  both  (respondent)’s 
treatment  history  and  (his)  (her)  recent  acts  or  omissions,  that  (he)  (she)  needs  care 
or  treatment  to  prevent  further  disability  or  deterioration,  and  further,  there  exists  a 
substantial  probability  that,  if  left  untreated,  (he)  (she)  will  lack  the  services 
necessary  for  (his)  (her)  health  or  safety,  and  will  suffer  severe  mental,  emotional, 
or  physical  harm  that  will  result  in  (respondent)’s  loss  of  ability  to  function 
independently  in  the  community  or  loss  of  cognitive  or  volitional  control  over 
(his)  (her)  thoughts  or  actions;  and  (3)  There  is  no  reasonable  probability  that 
(respondent)  will  avail  (himself)  (herself)  of  services  in  the  community  for  care  or 
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treatment  necessary  to  prevent  (him)  (her)  from  suffering  severe  mental, 
emotional,  or  physical  harm.] 

Question  3  asks:  Is  (respondent)  a  proper  subject  for  treatment?  A  person  who  is 
mentally  ill  is  a  proper  subject  for  treatment  if  (his)  (her)  mental  illness  is  treatable.  In 
determining  if  (respondentfs  mental  illness  is  treatable,  you  should  consider  whether  the 
administration  of  any,  or  a  combination  of,  techniques  may  control,  improve,  or  cure  the 
substantial  disordering  of  the  person’s  thought,  mood,  perception,  orientation,  or 
memory. 

Do  not  concern  yourselves  with  the  length  of  custody  or  nature  of  any  treatment 
that  I  might  order  as  a  result  of  your  answers  to  the  questions  of  the  Special  Verdict. 

[Note:  Give  Wis  Jl-Civil  180,  Five-Sixths  Verdict  and  Wis  Jl-Civil  190,  Closing.] 

SUGGESTED  VERDICT 


Question  1 :  Is _ mentally  ill? 


Answer: _ 

Yes  or  No 


Question  2:  If  you  answered  question  1  “yes,”  then  answer  this  question: 

Is _ dangerous  to  (himself)  (herself)  or  to  others? 

Answer: _ 

Yes  or  No 

[Note:  For  a  trial  involving  several  of  the  statutory  definitions  of  “dangerous,”  see  the 
comment  below  on  the  “dangerous”  standard  for  advice  on  subdividing  verdict 
question  2.] 


Question  3:  If  you  answered  questions  1  and  2  “yes,”  then  answer  this  question: 
Is _ a  proper  subject  for  treatment? 

Answer: 
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COMMENT 

The  instruction  was  revised  in  1981,  1989,  1998,  2002,  2006,  2014,  and  2018.  The  comment  was 
updated  in  2011,  2012,  2014,  2015,  2016,  2017,  2018,  2019,  and  2020. 

While  this  verdict  and  jury  instruction  are  designed  for  an  alleged  mentally  ill  case,  they  can,  by 
substitution  of  the  disability  terms,  be  converted  to  a  verdict  and  jury  instruction  for  an  alleged  drug 
dependent  case  or  developmentally  disabled  case. 

Proper  Subject  for  Treatment.  The  court  of  appeals  approved  the  language  of  the  instruction 
dealing  with  the  determination  of  whether  the  individual  is  a  proper  subject  for  treatment  in  verdict 
question  three.  In  Matter  of  Mental  Condition  of  C.J.,  120  Wis.2d  355,  354  N.W.  2d2 1 9  (Ct.  App.  1984). 
A  person  with  Alzheimer’s  disease  is  not  a  proper  subject  for  treatment  under  Chapter  51.  Fond  du  Lac 
County  v.  Helen  E.F.,  2012  WI  50,  340  Wis.2d  500,  814  N.W. 2d  179.  See  also  Waukesha  County  v. 
J.W.J..  Case  No.  2016  AP  46-FT. 

In  Fond  du  Lac  County  v.  Helen  E.F.,  the  supreme  court  said  the  court  of  appeals  in  C.J.,  supra, 
provided  a  “useful  and  well-constmcted  fact-based  test  for  determining  whether  a  subject  individual  is 
capable  of  rehabilitation,  and  therefore  treatable  under  Wis.  Stat.  §  51.01(17).”  The  supreme  court  said 
the  following  test  from  C.J.  accurately  reflects  the  interests  embodied  in  chs.  51  and  55. 

If  treatment  will  “maximize[e]  the  []  individual  functioning  and  maintenance”  of  the 
subject,  but  not  “help  []  in  controlling  or  improving  their  disorder  [],”  then  the  subject 
individual  does  not  have  rehabilitative  potential,  and  is  not  a  proper  subject  for  treatment. 
However,  if  treatment  will  “go  beyond  controlling  .  .  .  activity”  and  will  “go  to 
controlling  [the]  disorder  and  its  symptoms,”  then  the  subject  individual  has  rehabilitative 
potential,  and  is  a  proper  subject  for  treatment.  Fond  du  Lac  County  v.  Helen  E.F.,  supra, 
at  f36. 

Mental  Illness.  The  definition  of  “mental  illness”  does  not  include  alcoholism.  Wis. 
Stat.  §  51.20(13)(b). 

Alzheimer’s  disease  does  not  fall  within  the  definition  of  a  mental  illness  as  it  is  a  “degenerative 
brain  disorder.”  An  individual  with  Alzheimer’s  disease  is  not  a  proper  subject  for  treatment.  Ch.  51 
provides  for  active  treatment  for  those  who  are  proper  subjects  for  treatment,  while  Ch.  55  provides  for 
residential  care  and  custody  of  those  persons  with  mental  disabilities,  such  as  Alzheimer’s,  that  are  likely 
to  be  permanent.  Fond  du  Lac  County  v,  Helen  E.F.,  2012  WI  50,  340  Wis. 2d  500,  814  N.W. 2d  179. 

“Dangerous”  Standard.  The  history  of  the  requirement  of  dangerousness  was  reviewed  by  the 
Wisconsin  Supreme  Court  in  Outagamie  County  v.  Michael  H.,  2014  WI  127,  359  Wis.2w  272,  856 
N.W. 2d  603.  In  most  cases,  the  trial  judge  would  not  give  all  five  subsections  of  question  2,  only  the 
applicable  ones  based  on  the  evidence.  If  a  judge  instructs  using  two  or  more  of  the  different  definitions 
of  “dangerousness”  and  one  of  the  definitions  used  in  Wis.  Stat.  §  51.20(l)(a)  2.e.  (the  fifth  paragraph 
under  question  (2),  question  2  of  the  verdict  should  be  broken  into  subdivisions  which  separately  relates 
to  the  specific  definition  of  dangerousness.  This  is  because  a  person  committed  based  on  dangerousness 
under  Wis.  Stat.  §  51.20(l)(a)  2.3.  (the  fifth  bracketed  paragraph  under  question  2)  can  only  be  treated  on 
an  inpatient  basis  for  up  to  30  days.  See  Wis.  Stat.  §  5 1 ,20(  1 3)(g)2d.b. 
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The  Wisconsin  Supreme  Court  has  upheld  the  fifth  dangerousness  standard  against  a 
constitutional  challenge  based  on  vagueness,  overbreadth,  equal  protection,  and  due  process.  In  re 
Commitment  of  Dennis  H..  2002  WI  1 04,  255  Wis.2d  359,  647  N.W.2d  85 1 . 

The  issue  of  dangerousness  is  an  element  in  all  commitment  or  recommitment  proceedings 
concerning  individuals  not  in  prison,  and  the  Committee  urges  the  use  of  at  least  one  or  more  of  the  five 
alternatives  in  the  instruction  as  the  evidence  supports.  For  commitment  or  recommitment  proceedings 
concerning  individuals  in  prison,  see  Winnebago  County  v.  Christopher  S.  (C.S.  I),  2016  WI  1,  366 
Wis.2d  1,  878  N.W.2d  109.  See  also.  Matter  of  Commitment  of  C.S.,  386  Wis.2d  612,  927  N.W.2d  576, 
2019  WI  App  16. 

[REPORTER’S  NOTE:  On  August  15,  2019,  the  Wisconsin  Supreme  Court  accepted  for  review 
Winnebago  County  v,  C.S..  388  Wis.2d  657,  933  N.W.2d  489  (Table),  2019  WI  90,  on  the  following 
issue:  Does  Wis.  Stat.  §  51.61(1  )(g)  violate  substantive  due  process  because  it  does  not  require  a  finding 
of  dangerousness  to  involuntarily  medicate  a  prisoner?  Oral  argument  was  held  on  January  15,  2020.] 

In  2014,  2013  Wisconsin  Act  158  added  the  words  “or  other  individuals”  to  Wis.  Stat. 
§  51.20(l)(a)2c. 

Threats.  In  Outagamie  County  v,  Michael  H.,  supra,  the  court  concluded  that  in  evaluating 
dangerousness,  “an  articulated  plan  is  not  a  necessary  component  of  a  suicide  threat.”  Paragraph  6.  The 
court  concluded  that  it  did  not  need  to  adopt  a  precise  definition  for  “threat”  for  purposes  of  Wis.  Stat. 
§  51.20. 


Showing  of  Dangerousness  in  Recommitment  Proceedings  Concerning  Persons  Not  In 
Prison.  If  the  individual  has  been  the  subject  of  inpatient  treatment  for  mental  illness  immediately  prior 
to  commencement  of  the  proceeding  as  a  result  of  a  voluntary  admission,  a  commitment  or  protective 
placement  or  protective  services  ordered  by  a  court,  the  requirements  of  a  recent  overt  act,  attempt,  or 
threat  to  act  or  a  pattern  of  recent  acts,  omissions,  or  behavior  may  be  satisfied  by  a  showing  that  there  is 
a  substantial  likelihood,  based  on  the  individual’s  treatment  record,  that  the  individual  would  be  a  proper 
subject  for  commitment  if  treatment  were  withdrawn.  Wis.  Stat.  §  5 1.20(1  )(am).  If  the  individual  has 
been  admitted  voluntarily  to  an  inpatient  treatment  facility  for  not  more  than  30  days  prior  to  the 
commencement  of  these  proceedings  and  remains  under  voluntary  admission  at  the  time  of  the 
commencement  of  these  proceedings,  the  requirements  of  a  specific  recent  overt  act,  attempt,  or  threat  to 
act  or  pattern  of  recent  acts  or  omissions  may  be  satisfied  by  a  showing  of  an  act,  attempt  or  threat  to  act, 
or  a  pattern  of  acts  or  omissions  which  took  place  immediately  previous  to  the  voluntary  admission. 

Therefore,  if  the  proceeding  is  a  recommitment  proceeding,  the  following  sentence  should  be 
added  after  the  bracketed  paragraph  on  page  5  of  the  instruction: 

This  is  a  recommitment  proceeding.  Therefore,  the  law  provides  that  you  may  also  find 

that _ is  dangerous  to  himself)  (herself)  or  others  if  you  find  that  there  is 

a  substantial  likelihood,  based  on  _ ’s  treatment  record,  that 

would  be  a  proper  subject  for  commitment  if  treatment  were 

withdrawn. 

Acceptance  of  Medication  and  Treatment.  A  petition  under  the  fifth  bracketed  paragraph  must 
be  approved  by  the  attorney  general.  Wis.  Stat.  §  51.20(l)(a)2.e.  The  probability  of  suffering  severe 
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mental,  emotional  or  physical  harm  is  not  substantial  under  this  subd.2.e.  if  reasonable  provision  for  the 
individual’s  care  or  treatment  is  available  in  the  community  and  there  is  a  reasonable  probability  that  the 
individual  will  avail  himself  or  herself  of  these  services  or  if  the  individual  may  be  provided  protective 
placement  or  protective  services  under  §  55.06.  See  Wis.  Stat.  §  51.20  (1)  (a)2.e. 

Commitment  is  available  under  this  fifth  standard  for  individuals  who  have  dual  diagnoses;  i.e.  a 
diagnosis  of  mental  illness  and  also  a  diagnosis  of  drug  dependency  or  developmental  disability.  In  re 
Kelly  M..  201 1  WI  App  69,  333  Wis.2d  719,  798  N.W.2d  697. 

Medication  is  a  “service”  within  the  meaning  of  the  community  services  exclusion  of  the  fifth 
standard.  In  re  Kelly  M.,  supra.  Individuals  who  are  under  a  Ch.  55  protective  placement  or  who  are  a 
proper  subject  for  a  Ch.  55  protective  placement  come  within  the  Ch.  55  exclusion  within  the  fifth 
standard  and  Wis.  Stats.  §  55.14  should  be  utilized  for  the  petition  for  the  involuntary  administration  of 
medication. 

Right  to  Remain  Silent.  Under  Wis.  Stat  §  51.20(5),  the  subject  individual  has  the  right  to 
remain  silent  at  the  commitment  hearing.  If  requested  by  the  individual,  the  trial  court  should  instruct  the 
jury  on  the  individual’s  failure  to  testify.  See  Wis  Jl-Criminal  315. 

Cooperation  with  Doctors.  If  there  is  evidence  that  the  patient  did  not  properly  cooperation  with 
the  doctors,  then  this  instruction  should  be  included  following  the  instruction  on  expert  testimony: 

There  is  testimony  in  this  case  that _ was  unresponsive  to  the  doctors. 

You  are  advised  that  he  has  the  constitutional  right  to  remain  unresponsive  and  to  say 
nothing.  He  was  so  informed  by  the  court  and  by  the  officials  at  the  hospital.  He  also 
had  then  the  right  to  refuse  treatment.  In  answering  question  1,  you  may  consider  his 
silent  behavior  only  if  you  are  convinced  that  his  silence  was  related  to  his  mental 
condition  and  was  not  an  exercise  of  his  constitutional  right  to  remain  silent. 

Temporary  Protective  Placement.  If  the  jury  returns  a  verdict  finding  that  the  individual  is 
mentally  ill  and  dangerous  but  not  a  “proper  subject  for  treatment,”  the  trial  judge  may  consider  ordering 
temporary  protective  placement  for  the  individual  pursuant  to  Wis.  Stat.  §  51.67  which  states: 

51.67  Alternate  procedure;  protective  services,  (intro.)  If,  after  a 
hearing  under  §  51. 13(4)  or  51.20,  the  court  finds  that  commitment  under 
this  chapter  is  not  warranted  and  that  the  subject  individual  is  a  fit 
subject  for  guardianship  and  protective  placement  or  services,  the  court 
may,  without  further  notice,  appoint  a  temporary  guardian  for  the  subject 
individual  and  order  temporary  protective  placement  or  services  under 
ch.  55  for  a  period  not  to  exceed  30  days.  Temporary  protective 
placement  for  an  individual  in  a  center  for  the  developmentally  disabled 
is  subject  to  §  51.06(3).  Any  interested  party  may  then  file  a  petition  for 
permanent  guardianship  or  protective  placement  or  services,  including 
medication,  under  ch.  55.  If  the  individual  is  in  a  treatment  facility,  the 
individual  may  remain  in  the  facility  during  the  period  of  temporary 
protective  placement  if  no  other  appropriate  facility  is  available.  The 
court  may  order  psychotropic  medication  as  a  temporary  protective 
service  under  this  section  if  it  finds  that  there  is  probable  cause  to  believe 
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the  individual  is  not  competent  to  refuse  psychotropic  medication  and 
that  the  medication  ordered  will  have  therapeutic  value  and  will  not 
unreasonably  impair  the  ability  of  the  individual  to  prepare  for  an 
participate  in  subsequent  legal  proceedings.  An  individual  is  not 
competent  to  refuse  psychotropic  medication  if,  because  of  serious  and 
persistent  mental  illness,  and  after  the  advantages  of  and  alternatives  to 
accepting  the  particular  psychotropic  medication  have  been  explained  to 
the  individual  .... 

Definition  of  a  Drug.  In  a  case  involving  drug-dependency  and  the  definition  of  the  term  “drug,” 
see  Wis.  Stat.  §  450.01(10)  and  §  961.01(11).  See  also  an  unpublished  decision  (one-judge)  which 
discusses  the  court’s  jury  instruction  allowing  the  jury  to  consider  multiple  definitions  of  the  term  “drug.” 
Marathon  County  v,  Zachary  W.,  Appeal  No.  2014AP955. 

Prisoner.  Wis.  Stat.  $  51.20(l)(ar)  governs  the  involuntary  commitment  of  inmates  of  the 
Wisconsin  state  prison  system.  If  a  commitment  or  recommitment  proceeding  concerns  a  prisoner, 
§  5 1 .20(1  )(ar)  replaces  the  third  element  of  “dangerousness”  with  four  additional  elements.  Specifically, 
under  sec.  5 1 .20(1  )(ar),  “a  county  must  show  that  (1)  the  individual  is  an  inmate  of  the  Wisconsin  state 
prison  system;  (2)  the  inmate  is  mentally  ill;  (3)  the  inmate  is  a  proper  subject  for  treatment  and  is  in  need 
of  treatment;  (4)  appropriate  less  restrictive  forms  of  treatment  were  attempted  with  the  inmate,  and  they 
were  unsuccessful;  (5)  the  inmate  was  fully  informed  about  his  treatment  needs,  the  mental  health 
services  available,  and  his  rights;  and  (6)  the  inmate  had  an  opportunity  to  discuss  his  treatment  needs,  the 
services  available,  and  his  rights  with  a  psychologist  or  a  licensed  physician.”  For  the  involuntary 
commitment  of  a  mentally  ill  prisoner,  see  Winnebago  County  v.  Christopher  S.,  2016  WI  1,  ]|27,  366 
Wis. 2d  1,  878  N.W.2d  109. 
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7054  PETITION  FOR  GUARDIANSHIP  OF  THE  PERSON:  INCOMPETENCY; 
WIS.  STAT.  §  54.10(3)(a)2. 


(Insert  Wis  Jl-Civil  100,  Opening) 

A  petition  has  been  filed  to  appoint  a  guardian  for  (individual).  The  petition 
alleges  that  (individual)  is  an  incompetent  person  by  reason  of  (a  developmental 
disability)  (a  degenerative  brain  disorder)  (serious  and  persistent  mental  illness)  (or  other 
like  incapacities)  and  needs  a  guardian  appointed.  A  guardian  is  a  person  appointed  by  a 
court  to  manage  the  income  and  assets  and  provide  for  the  essential  requirements  for 
health  and  safety  and  the  personal  needs  of  an  individual  found  incompetent. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  (individual)  is 
incompetent  as  that  term  will  be  defined  to  you.  Every  person  is  presumed  to  be 
competent.  The  burden  of  proving  incompetency  is  upon  (petitioner).  The  evidence 
must  show  the  incompetence  exists  at  the  time  of  this  hearing. 

This  is  a  civil,  not  a  criminal  case.  While  (individual)  is  not  on  trial  to  be 
punished  for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  have  a  significant 
impact  on  (his)  (her)  life.  Therefore,  you  should  approach  your  task  with  a  sense  of 
serious  duty. 

Wis  Jl-Civil  110,  Arguments  of  Counsel 

Wis  Jl-Civil  1 15,  Objections  of  Counsel 

Wis  Jl-Civil  120,  Judge's  Demeanor 

Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  Jl-Civil  2 15,  Credibility  of  Witnesses;  Weight  of  Evidence 

Wis  Jl-Civil  260,  Expert  Testimony:  General 

Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 
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At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  one 
question.  You  must  answer  it  according  to  the  evidence  and  to  the  instructions  I  will  give 
you. 

Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 

Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 

Question  1  in  the  verdict  reads:  Is  (individual)  incompetent  at  the  time  of  this 
hearing? 

To  answer  question  1  “yes,”  you  must  find  all  of  the  following: 

a.  That  (individual)  is  aged  at  least  17  years  and  9  months;  and 

b.  That  (individual)  suffers  from  (a  developmental  disability)  (degenerative 
brain  disorder)  (serious  and  persistent  mental  illness)  (or  other  like  incapacities). 

c.  That  because  of  (impairment),  (individual)  is  unable  to  effectively  receive 
and  evaluate  information  or  to  make  or  communicate  decisions  to  such  an  extent  that  (he) 
(she)  cannot  (meet  the  essential  requirements  for  (his)  (her)  physical  health  and  safety). 

“Meet  the  essential  requirements  for  health  or  safety”  means  perform  those 
actions  necessary  to  provide  the  healthcare,  food,  shelter,  clothes,  personal  hygiene,  and 
other  care  without  which  serious  physical  injury  or  illness  will  likely  occur1;  and 

d.  That  (individual)^  need  for  assistance  in  decision-making  or  communication 
cannot  be  met  effectively  and  less  restrictively  through  appropriate  and  reasonably 
available  training,  education,  support  services,  health  care,  assistive  devices,  or  other 
means  that  the  individual  will  accept. 

[A  “developmental  disability”  means  a  disability  attributable  to  mental  retardation, 
cerebral  palsy,  epilepsy,  or  autism  or  any  other  neurological  conditions  closely  related  to 
mental  retardation  or  requiring  treatment  similar  to  that  required  for  individuals  with 
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mental  retardation  which  has  continued  or  can  be  expected  to  continue  indefinitely.  The 
condition  must  substantially  impair  the  individual  so  that  he  or  she  cannot  adequately 
provide  for  his  or  her  own  care  or  custody;  it  must  constitute  a  substantial  handicap  to  the 
afflicted  individual.  The  term  does  not  include  dementia  that  is  primarily  caused  by 
degenerative  brain  disorder.] 

[“Degenerative  brain  disorder”  means  the  loss  or  dysfunction  of  an  individual’s 
brain  cells  to  the  extent  that  he  or  she  is  substantially  impaired  in  his  or  her  ability  to 
provide  adequately  for  his  or  her  own  care  or  custody  or  to  manage  adequately  his  or  her 
property  or  financial  affairs.] 

[“Serious  and  persistent  mental  illness”  means  a  mental  illness  that  is  severe  in 
degree  and  persistent  in  duration,  that  causes  a  substantially  diminished  level  of 
functioning  in  the  primary  aspects  of  daily  living  and  an  inability  to  cope  with  the 
ordinary  demands  of  life,  that  may  lead  to  an  inability  to  maintain  stable  adjustment  and 
independent  functioning  without  long-term  treatment  and  support,  and  that  may  be  of 
lifelong  duration.  It  includes  schizophrenia  as  well  as  a  wide  spectrum  of  psychotic  and 
other  severely  disabling  psychiatric  diagnostic  categories,  but  does  not  include 
degenerative  brain  disorder  or  a  primary  diagnosis  of  a  developmental  disability  or  of 
alcohol  or  drug  dependence.] 

[“Other  like  incapacities”  means  those  conditions  incurred  at  any  age  which  are 
the  result  of  accident,  organic  brain  damage,  mental  or  physical  disability,  or  continued 
consumption  or  absorption  of  substances,  and  that  produce  a  condition  which 
substantially  impairs  an  individual  from  providing  for  his  or  her  own  care  or  custody.] 
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Unless  (individual)  is  unable  to  communicate  decisions  effectively  in  any  way, 
your  determination  of  incompetency  may  not  be  based  on  mere  old  age,  eccentricity,  poor 
judgment,  or  physical  disability. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict 
Wis  Jl-Civil  190,  Closing 


SPECIAL  VERDICT 


Question  1 :  Is  (individual)  incompetent? 


Answer: 


Yes  or  No 


COMMENT 

This  instruction  was  approved  in  2009  and  revised  in  2019.  This  instruction  is  for  a  hearing  on  a 
petition  that  an  individual  is  incompetent.  Other  grounds  for  the  appointment  of  a  guardian  are  that  the 
individual  is  a  spendthrift  (see  Jl-Civil  7056)  or  a  minor.  See  Wis.  Stat.  §  54.44  and  54.46. 

The  middle  burden  of  proof  (clear,  satisfactory,  and  convincing)  applies  to  the  determination  of 
incompetency.  Wis.  Stat.  §  54.44(2). 

The  terms  “developmental  disability,”  “degenerative  brain  disorder,”  “serious  and  persistent 
mental  illness”  and  “other  like  incapacities”  are  defined  in  Wis.  Stat.  §§  54.01(8),  54.01(6),  54.01(30), 
54.01(22)  respectively. 

A  petition  for  the  appointment  of  a  guardian  may  include  an  application  for  protective  placement 
or  protective  services  or  both  under  ch.  55.  Wis.  Stat.  §  54.34.  See  Wis  Jl-Civil  7060  and  7061. 

A  finding  of  incompetency  and  appointment  of  a  guardian  under  Chapter  54  is  not  grounds  for 
involuntary  protective  placement  or  the  provision  of  protective  services.  Wis.  Stat.  §  54.48. 

Injury  trials  under  Chapter  54  and  Chapter  55,  the  court  or  guardian  ad  litem  may  tell  the  jury 
that  the  guardian  ad  litem  represents  the  best  interests  of  the  proposed  ward  or  ward.  Wis.  Stat. 

§  54.40(5). 

1.  Wis.  Stat.  §  54.01(19) 
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7055  PETITION  FOR  GUARDIANSHIP  OF  THE  ESTATE:  INCOMPETENCY; 
WIS.  STAT.  §  54.10(3)(a)3. 


(Insert  Wis  Jl-Civil  100,  Opening) 

A  petition  has  been  filed  to  appoint  a  guardian  for  the  estate  of  (Individual).  The 
petition  alleges  that  (individual)  is  an  incompetent  person  by  reason  of  (a  developmental 
disability)  (degenerative  brain  disorder)  (serious  and  persistent  mental  illness)  (or  other  like 
incapacities)  and  needs  a  guardian  appointed  for  (his)  (her)  estate.  A  guardian  is  a  person 
appointed  by  a  court  to  manage  the  income  and  assets  and  provide  for  the  essential 
requirements  for  health  and  safety  and  the  personal  needs  of  an  individual  found 
incompetent. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  (individual)  is  incompetent. 
Every  person  is  presumed  to  be  competent.  The  burden  of  proving  incompetency  is  upon 
(petitioner).  The  evidence  must  show  the  incompetence  exists  at  the  time  of  this  hearing. 

This  is  a  civil,  not  a  criminal  case.  While  (individual)  is  not  on  trial  to  be  punished 
for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  have  a  significant  impact  on 
(his)  (her)  life.  Therefore,  you  should  approach  your  task  with  a  sense  of  serious  duty. 

Wis  Jl-Civil  1 10,  Arguments  of  Counsel 

Wis  Jl-Civil  115,  Objections  of  Counsel 

Wis  Jl-Civil  120,  Judge's  Demeanor 

Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  Jl-Civil  215,  Credibility  of  Witnesses;  Weight  of  Evidence 
Wis  Jl-Civil  260,  Expert  Testimony:  General 
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Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 

At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  one  question. 
You  must  answer  it  according  to  the  evidence  and  to  the  instructions  I  will  give  you. 

Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 

Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 

Question  1  in  the  verdict  reads:  Is  (individual)  incompetent  at  the  time  of  this 
hearing? 

To  answer  question  1  “yes,”  you  must  find  all  of  the  following: 

a.  That  (individual)  is  aged  at  least  17  years  and  9  months;  and 

b.  That  (individual)  suffers  from  (a  developmental  disability)  (degenerative  brain 
disorder)  (serious  and  persistent  mental  illness),  (or  other  like  incapacities);  and 

c.  That  because  of  (impairment),  (individual)  is  unable  to  effectively  receive  and 
evaluate  information  or  to  make  or  communicate  decisions  related  to  the  management  of  his 
or  her  property  or  financial  affairs,  to  the  extent  that  any  of  the  following  applies: 

1 .  (individual)  has  property  that  will  be  dissipated  in  whole  or  in  part. 

2.  (individual)  is  unable  to  provide  for  his  or  her  support. 

3.  (individual)  is  unable  to  prevent  financial  exploitation;  and 

4.  That  (individual) ’s  need  for  assistance  in  decision-making  or  communication 
cannot  be  met  effectively  and  less  restrictively  through  appropriate  and  reasonably  available 
training,  education,  support  services,  health  care,  assistive  devices,  or  other  means  that  the 
individual  will  accept. 
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[A  “developmental  disability”  means  a  disability  attributable  to  mental  retardation, 
cerebral  palsy,  epilepsy,  or  autism  or  any  other  neurological  conditions  closely  related  to 
mental  retardation  or  requiring  treatment  similar  to  that  required  for  individuals  with  mental 
retardation  which  has  continued  or  can  be  expected  to  continue  indefinitely.  The  condition 
must  substantially  impair  the  individual  so  that  he  or  she  cannot  adequately  provide  for  his 
or  her  own  care  or  custody;  it  must  constitute  a  substantial  handicap  to  the  afflicted 
individual.  The  term  does  not  include  dementia  that  is  primarily  caused  by  degenerative 
brain  disorder.] 

[“Degenerative  brain  disorder”  means  the  loss  or  dysfunction  of  an  individual’s  brain 
cells  to  the  extent  that  he  or  she  is  substantially  impaired  in  his  or  her  ability  to  provide 
adequately  for  his  or  her  own  care  or  custody  or  to  manage  adequately  his  or  her  property  or 
financial  affairs.] 

[“Serious  and  persistent  mental  illness”  means  a  mental  illness  that  is  severe  in  degree 
and  persistent  in  duration,  that  causes  a  substantially  diminished  level  of  functioning  in  the 
primary  aspects  of  daily  living  and  an  inability  to  cope  with  the  ordinary  demands  of  life,  that 
may  lead  to  an  inability  to  maintain  stable  adjustment  and  independent  functioning  without 
long-term  treatment  and  support,  and  that  may  be  of  lifelong  duration.  It  includes 
schizophrenia  as  well  as  a  wide  spectrum  of  psychotic  and  other  severely  disabling 
psychiatric  diagnostic  categories,  but  does  not  include  degenerative  brain  disorder  or  a 
primary  diagnosis  of  a  developmental  disability  or  of  alcohol  or  drug  dependence.] 

[“Other  like  incapacities”  means  those  conditions  incurred  at  any  age  which  are  the 
result  of  accident,  organic  brain  damage,  mental  or  physical  disability,  or  continued 
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consumption  or  absorption  of  substances,  and  that  produce  a  condition  which  substantially 
impairs  an  individual  from  providing  for  his  or  her  own  care  or  custody.] 

Unless  (individual)  is  unable  to  communicate  decisions  effectively  in  any  way,  your 
determination  of  incompetency  may  not  be  based  on  mere  old  age,  eccentricity,  poor 
judgment,  or  physical  disability. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict 
Wis  Jl-Civil  190,  Closing 


SPECIAL  VERDICT 

Question  1 :  Is  (individual)  incompetent? 


Answer: 


Yes  or  No 


COMMENT 

This  instruction  and  comment  were  approved  in  2009.  This  instruction  is  for  a  hearing  on  a  petition 
that  an  individual  is  incompetent.  Other  grounds  for  the  appointment  of  a  guardian  are  that  the  individual 
is  a  spendthrift  (see  Jl-Civil  7056)  or  a  minor.  See  Wis.  Stat.  §  54.44  and  54.46. 

The  middle  burden  of  proof  (clear,  satisfactory,  and  convincing)  applies  to  the  determination  of 
incompetency.  Wis.  Stat.  §  54.44(2). 

The  terms  “developmental  disability,”  “degenerative  brain  disorder,”  “serious  and  persistent  mental 
illness”  and  “other  like  incapacities”  are  defined  in  Wis.  Stat.  §§  54.01(8),  54.01(6),  54.01(30),  54.01(22) 
respectively. 

A  petition  for  the  appointment  of  a  guardian  may  include  an  application  for  protective  placement  or 
protective  services  or  both  under  ch.  55.  Wis.  Stat.  §  54.34.  See  Wis  Jl-Civil  7060  and  7061. 

A  finding  of  incompetency  and  appointment  of  a  guardian  under  Chapter  54  is  not  grounds  for 
involuntary  protective  placement  or  the  provision  of  protective  services.  Wis.  Stat.  §  54.48. 

Injury  trials  under  Chapter  54  and  Chapter  55,  the  court  or  guardian  ad  litem  may  tell  the  jury  that 
the  guardian  ad  litem  represents  the  best  interests  of  the  proposed  ward  or  ward.  Wis.  Stat.  §  54.40(5). 
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7056  PETITION  FOR  GUARDIANSHIP  OF  THE  ESTATE:  SPENDTHRIFT; 
WIS.  STAT.  §  54.10  (2) 


(Insert  Wis  Jl-Civil  100,  Opening) 

A  petition  has  been  filed  to  appoint  a  guardian  for  the  estate  of  (individual! .  The 
petition  alleges  that  (individual!  is  a  spendthrift  and  needs  a  guardian  appointed  for 
(his)  (her)  estate.  A  guardian  is  a  person  appointed  by  a  court  to  manage  the  income  and 
assets  and  provide  for  the  essential  requirements  for  health  and  safety  and  the  personal  needs 
of  an  individual  found  to  be  a  spendthrift. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  (individual!  is  a  spendthrift. 
The  burden  of  proving  (individual!  is  a  spendthrift  is  upon  (petitioner!.  The  evidence  must 
show  that  (individual!  is  a  spendthrift  at  the  time  of  this  hearing. 

This  is  a  civil,  not  a  criminal  case.  While  (individual!  is  not  on  trial  to  be  punished 
for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  have  a  significant  impact  on 
(his)  (her)  life.  Therefore,  you  should  approach  your  task  with  a  sense  of  serious  duty. 

Wis  Jl-Civil  1 1 0,  Arguments  of  Counsel 

Objections  of  Counsel 
Judge's  Demeanor 
Stricken  Testimony 

Credibility  of  Witnesses;  Weight  of  Evidence 
Expert  Testimony:  General 
Expert  Testimony:  Hypothetical  Question 

At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  two  questions. 
You  must  answer  them  according  to  the  evidence  and  to  the  instructions  I  will  give  you. 

Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 


Wis  Jl-Civil  115, 
Wis  Jl-Civil  120, 
Wis  Jl-Civil  130, 
Wis  Jl-Civil  215, 
Wis  Jl-Civil  260, 
Wis  Jl-Civil  265, 
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Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 
Question  1  in  the  verdict  reads:  Is  (Individual)  aged  18  years  at  the  time  of  this 
hearing? 

Question  2  in  the  verdict  reads:  Is  (individual)  a  spendthrift  at  the  time  of  this 
hearing?  A  spendthrift  is  a  person  who,  because  of  the  use  of  alcohol  or  other  drugs  or 
because  of  gambling  or  other  wasteful  course  of  conduct,  is  unable  to  manage  effectively 
(his)  (her)  financial  affairs  or  is  likely  to  affect  the  health,  life,  or  property  of 
(himself)  (herself)  or  others  so  as  to  endanger  (his)  (her)  support  and  the  support  of 
(his)  (her)  dependents,  if  any,  or  to  expose  the  public  to  responsibility  for  (his)  (her)  support. 
Wis  Jl-Civil  180,  Five-Sixths  Verdict 
Wis  Jl-Civil  190,  Closing 

SPECIAL  VERDICT 


Question  1 :  Is  (individual)  aged  at  least  1 8  years? 


Answer: 


Yes  or  No 


Question  2:  Is  ('individual)  a  spendthrift? 


Answer: 


Yes  or  No 


COMMENT 

This  instruction  and  comment  were  approved  in  2009.  This  instruction  is  for  a  hearing  on  a  petition 
that  an  individual  is  a  spendthrift. 

The  middle  burden  of  proof  (clear,  satisfactory,  and  convincing)  applies.  Wis.  Stat.  §  54.44(2). 

Injury  trials  under  Chapter  54  and  Chapter  55,  the  court  or  guardian  ad  litem  may  tell  the  jury  that 
the  guardian  ad  litem  represents  the  best  interests  of  the  proposed  ward  or  ward.  Wis.  Stat.  §  54.40(5). 
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7060  PETITION  FOR  GUARDIANSHIP  OF  INCOMPETENT  PERSON  AND 
APPLICATION  FOR  PROTECTIVE  PLACEMENT;  WIS.  STAT.  §  54.10 
AND  55.08(1) 

(Insert  Wis  Jl-Civil  100,  Opening) 

A  petition  has  been  filed  to  appoint  a  guardian  for  (individual)  and  for  (his)  (her) 
protective  placement.  The  petition  alleges  that  (individual)  is  an  incompetent  person  by 
reason  of  (a  developmental  disability)  (degenerative  brain  disorder)  (serious  and 
persistent  mental  illness)  (or  other  like  incapacities)  and  needs  a  guardian  appointed  and 
protective  placement.  A  guardian  is  a  person  appointed  by  a  court  to  manage  the  income 
and  assets  and  provide  for  the  essential  requirements  for  health  and  safety  and  the 
personal  needs  of  an  individual  found  incompetent.  Protective  placement  means  a 
placement  that  is  made  to  provide  for  the  care  and  custody  of  an  individual. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  (individual)  is 
incompetent  or  in  need  of  protective  placement.  Every  person  is  presumed  to  be 
competent.  The  burden  of  proving  incompetency  and  the  need  for  protective  placement 
is  upon  (petitioner).  The  evidence  must  show  the  incompetence  exists  at  the  time  of  this 
hearing. 

This  is  a  civil,  not  a  criminal  case.  While  (individual)  is  not  on  trial  to  be 
punished  for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  result  in  a  loss  of 
personal  liberty.  Therefore,  you  should  approach  your  task  with  a  sense  of  serious  duty. 
Wis  Jl-Civil  1 10,  Arguments  of  Counsel 

Wis  Jl-Civil  115,  Objections  of  Counsel 

Wis  Jl-Civil  120,  Judge's  Demeanor 

Wis  Jl-Civil  130,  Stricken  Testimony 
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Wis  Jl-Civil  2 15,  Credibility  of  Witnesses;  Weight  of  Evidence 

Wis  Jl-Civil  260,  Expert  Testimony:  General 

Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 

At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  three 
questions.  You  must  answer  them  according  to  the  evidence  and  to  the  instructions  I  will 
give  you. 

Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 

Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 

Question  1  in  the  verdict  reads:  Is  (individual)  incompetent  at  the  time  of  this 
hearing? 

To  answer  question  1  “yes,”  you  must  find  the  following: 

a.  That  (individual)  is  aged  at  least  1 7  years  and  9  months;  and 

b.  That  (individual)  suffers  from  (“a  developmental  disability”)  (“degenerative 
brain  disorder”)  (“serious  and  persistent  mental  illness”),  or  (“other  like  incapacities”);  and 

c.  That  because  of  (impairment),  (individual)  is  unable  to  effectively  receive 
and  evaluate  information  or  to  make  or  communicate  decisions  to  such  an  extent  that  (he) 
(she)  cannot  (meet  the  essential  requirements  for  (his)  (her)  physical  health  and  safety). 

“Meet  the  essential  requirements  for  health  or  safety”  means  perform  those  actions 
necessary  to  provide  the  healthcare,  food,  shelter,  clothes,  personal  hygiene,  and  other 
care  without  which  serious  physical  injury  or  illness  will  likely  occur1;  and 

d.  That  ( individual) ’s  need  for  assistance  in  decision-making  or 
communication  cannot  be  met  effectively  and  less  restrictively  through  appropriate  and 
reasonably  available  training,  education,  support  services,  health  care,  assistive  devices, 
or  other  means  that  the  individual  will  accept. 
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[A  “developmental  disability”  means  a  disability  attributable  to  mental  retardation, 
cerebral  palsy,  epilepsy,  or  autism  or  any  other  neurological  conditions  closely  related  to 
mental  retardation  or  requiring  treatment  similar  to  that  required  for  individuals  with 
mental  retardation  which  has  continued  or  can  be  expected  to  continue  indefinitely.  The 
condition  must  substantially  impair  the  individual  so  that  he  or  she  cannot  adequately 
provide  for  his  or  her  own  care  or  custody;  it  must  constitute  a  substantial  handicap  to  the 
afflicted  individual.  The  term  does  not  include  dementia  that  is  primarily  caused  by 
degenerative  brain  disorder.] 

[“Degenerative  brain  disorder”  means  the  loss  or  dysfunction  of  an  individual’s 
brain  cells  to  the  extent  that  he  or  she  is  substantially  impaired  in  his  or  her  ability  to 
provide  adequately  for  his  or  her  own  care  or  custody  or  to  manage  adequately  his  or  her 
property  or  financial  affairs.] 

[“Serious  and  persistent  mental  illness”  means  a  mental  illness  that  is  severe  in 
degree  and  persistent  in  duration,  that  causes  a  substantially  diminished  level  of 
functioning  in  the  primary  aspects  of  daily  living  and  an  inability  to  cope  with  the 
ordinary  demands  of  life,  that  may  lead  to  an  inability  to  maintain  stable  adjustment  and 
independent  functioning  without  long-term  treatment  and  support,  and  that  may  be  of 
lifelong  duration.  It  includes  schizophrenia  as  well  as  a  wide  spectrum  of  psychotic  and 
other  severely  disabling  psychiatric  diagnostic  categories,  but  does  not  include 
degenerative  brain  disorder  or  a  primary  diagnosis  of  a  developmental  disability  or  of 
alcohol  or  drug  dependence.] 

[“Other  like  incapacities”  means  those  conditions  incurred  at  any  age  which  are 
the  result  of  accident,  organic  brain  damage,  mental  or  physical  disability,  or  continued 
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consumption  or  absorption  of  substances,  and  that  produce  a  condition  which 
substantially  impairs  an  individual  from  providing  for  his  or  her  own  care  or  custody]. 

Unless  (individual)  is  unable  to  communicate  decisions  effectively  in  any  way, 
your  determination  of  incompetency  may  not  be  based  on  mere  old  age,  eccentricity,  poor 
judgment,  or  physical  disability. 

Question  2  of  the  verdict  reads:  If  you  answer  question  1  “yes,”  then  answer  this 
question:  Is  the  condition  permanent  or  likely  to  be  permanent? 

You  should  answer  “yes”  if  ( individual)’ s  incompetence  is  likely  to  continue  for 
the  balance  of  (his)  (her)  life. 

Question  3  of  the  verdict  reads:  If  you  answer  question  2  “yes,”  then  answer  this 
question:  Is  (individual)  in  need  of  protective  placement? 

A  person  is  considered  to  be  in  need  of  protective  placement  if  that  person: 

1.  As  a  result  of  (insert  incapacity),  is  so  totally  incapable  of  providing  for  (his) 
(her)  own  care  or  custody  as  to  create  a  substantial  risk  of  harm  to  (himself)  (herself)  or 
others;  and 

2.  Has  a  primary  need  for  residential  care  and  custody. 

Serious  harm  may  be  evidenced  by  overt  acts  or  acts  of  omission. 

If  your  answer  to  each  of  the  questions  in  the  Special  Verdict  is  “yes,”  then  the 
court  may  order  a  protective  placement.  However,  a  protective  placement  will  be  ordered 
only  after  ( individual) ’s  needs  have  been  comprehensively  evaluated,  and  (individual) 
will  be  placed  in  the  least  restrictive  environment  consistent  with  (his)  (her)  needs. 

Do  not  concern  yourself  with  the  length  or  nature  of  the  protective  placement. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict 

Wis  Jl-Civil  190,  Closing 
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SUGGESTED  VERDICT 


Question  1 :  Is  (individual)  incompetent? 


Answer: 


Yes  or  No 


Question  2:  If  you  answer  question  1  "yes,"  then  answer  this  question: 

Is  (his)  (her)  condition  permanent  or  likely  to  be  permanent? 

Answer: 

Question  3:  If  you  answer  question  2  "yes,"  then  answer  this  question: 

Is  (individual)  in  need  of  protective  placement? 

Answer: 


Yes  or  No 


Yes  or  No 


COMMENT 

This  instruction  was  approved  in  2006  and  revised  in  2009  and  2019.  The  comment  was  updated 
in  2012  and  2019. 

A  petition  for  guardianship  of  an  incompetent  person  shall  be  heard  prior  to  ordering  protective 
placement  or  protective  services.  Wis.  Stat.  §  55.075(3). 

The  middle  burden  of  proof  (clear,  satisfactory,  and  convincing)  applies  to  the  determination  of 
incompetency  and  to  the  need  for  protective  placement.  Wis.  Stat.  §  54.44(2)  and  §  55.10(4)(d)  . 

The  terms  “individual  found  incompetent,”  “developmental  disability,”  “degenerative  brain 
disorder,”  “serious  and  persistent  mental  illness”),  and  “other  like  incapacities”  are  defined  in  Wis.  Stat. 
§§  54.01(16),  54.01(8),  54.01(6),  54.01(30),  and  54.01(22)  respectively. 

The  second  and  third  verdict  questions  are  based  on  the  findings  required  to  establish  the  need  for 
protective  placement.  Wis.  Stat.  §  55.08(1). 

Alzheimer's  disease  is  a  "degenerative  brain  disorder"  and  does  not  fall  within  the  definition  of  a 
mental  illness  under  Ch.  51.  Alzheimer's  is  properly  addressed  under  the  provisions  of  Ch.  55.  Ch.  51 
provides  for  "active"  treatment  for  those  who  are  proper  subjects  for  treatment  while  Ch.  55  provides  for 
residential  care  and  custody  of  those  persons  with  mental  disabilities,  such  as  Alzheimer's,  that  are  likely 
to  be  permanent.  Fond  du  Lac  County  v.  Helen  E.F.,  2012  WI  50.  340  Wis. 2d  500.  814  N.W.2d  179. 


1.  Wis.  Stat.  §  54.01(19) 
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7061  PETITION  FOR  GUARDIANSHIP  OF  INCOMPETENT  PERSON  AND 

APPLICATION  FOR  PROTECTIVE  SERVICES;  WIS.  STAT.  §  54.10  AND 

55.08(2) 

(Insert  Wis  Jl-Civil  100,  Opening) 

A  petition  has  been  filed  to  appoint  a  guardian  for  (individual)  and  for  protective 
services  for  (him)  (her).  The  petition  alleges  that  (individual)  is  an  incompetent  person  by 
reason  of  (a  developmental  disability)  (degenerative  brain  disorder)  (serious  and  persistent 
mental  illness)  (or  other  like  incapacities)  and  needs  a  guardian  appointed  and  protective 
services.  A  guardian  is  a  person  appointed  by  a  court  to  manage  the  income  and  assets  and 
provide  for  the  essential  requirements  for  health  and  safety  and  the  personal  needs  of  an 
individual  found  incompetent.  Protective  services  include:  (insert  services  that  may  be 
ordered  under  the  facts) 

(a)  Outreach. 

(b)  Identification  of  individuals  in  need  of  services. 

(c)  Counseling  and  referral  for  services. 

(d)  Coordination  of  services  for  individuals. 

(e)  Tracking  and  follow-up. 

(f)  Social  services. 

(g)  Case  management. 

(h)  Legal  counseling  or  referral. 

(i)  Guardianship  referral. 

(j)  Diagnostic  evaluation. 
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(k)  Any  services  that,  when  provided  to  an  individual  with  developmental  disabilities, 
degenerative  brain  disorder,  serious  and  persistent  mental  illness,  or  other  like  incapacity, 
keep  the  individual  safe  from  abuse,  financial  exploitation,  neglect,  or  self-neglect  or  prevent 
the  individual  from  experiencing  deterioration  or  from  inflicting  harm  on  himself  or  herself 
or  another  person. 

The  fact  that  a  petition  has  been  filed  is  not  evidence  that  ( individual)  is  incompetent 
or  in  need  of  protective  services.  Every  person  is  presumed  to  be  competent.  The  burden 
of  proving  incompetency  and  the  need  for  protective  services  is  upon  (petitioner).  The 
evidence  must  show  the  incompetence  exists  at  the  time  of  this  hearing. 

This  is  a  civil,  not  a  criminal  case.  While  ( individual)  is  not  on  trial  to  be  punished 
for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  have  a  significant  impact  of 
(his)  (her)  life.  Therefore,  you  should  approach  your  task  with  a  sense  of  serious  duty. 

Wis  Jl-Civil  1 10,  Arguments  of  Counsel 

Wis  Jl-Civil  115,  Objections  of  Counsel 

Wis  Jl-Civil  120,  Judge's  Demeanor 

Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  Jl-Civil  2 1 5,  Credibility  of  Witnesses;  Weight  of  Evidence 
Wis  Jl-Civil  260,  Expert  Testimony:  General 
Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 
At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  two  questions. 
You  must  answer  them  according  to  the  evidence  and  to  the  instructions  I  will  give  you. 
Wis  Jl-Civil  205,  Burden  of  Proof:  Middle 
Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 
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Question  1  in  the  verdict  reads:  Is  (individual)  incompetent  at  the  time  of  this 
hearing? 

To  answer  question  1  “yes,”  you  must  find  the  following: 

a.  That  (individual)  is  aged  at  least  17  years  and  9  months;  and 

b.  That  (individual)  suffers  from  (“a  developmental  disability”)  (“degenerative 
brain  disorder”)  (“serious  and  persistent  mental  illness”),  or  (“other  like  incapacities”);  and 

c.  That  because  of  (impairment),  (individual)  is  unable  to  effectively  receive  and 
evaluate  information  or  to  make  or  communicate  decisions  to  such  an  extent  that  (he)  (she) 
cannot  (meet  the  essential  requirements  for  (his)  (her)  physical  health  and  safety)  (perform 
those  actions  necessary  to  provide  the  healthcare,  food,  shelter,  clothes,  personal  hygiene, 
and  other  care  without  which  serious  physical  injury  or  illness  will  likely  occur);  and 

d.  That  (individual) ’s  need  for  assistance  in  decision-making  or  communication 
cannot  be  met  effectively  and  less  restrictively  through  appropriate  and  reasonably  available 
training,  education,  support  services,  health  care,  assistive  devices,  or  other  means  that  the 
individual  will  accept. 

[A  “developmental  disability”  means  a  disability  attributable  to  mental  retardation, 
cerebral  palsy,  epilepsy,  or  autism  or  any  other  neurological  conditions  closely  related  to 
mental  retardation  or  requiring  treatment  similar  to  that  required  for  individuals  with  mental 
retardation  which  has  continued  or  can  be  expected  to  continue  indefinitely.  The  condition 
must  substantially  impair  the  individual  so  that  he  or  she  cannot  adequately  provide  for  his 
or  her  own  care  or  custody;  it  must  constitute  a  substantial  handicap  to  the  afflicted 
individual.  The  term  does  not  include  dementia  that  is  primarily  caused  by  degenerative 
brain  disorder.] 
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[“Degenerative  brain  disorder”  means  the  loss  or  dysfunction  of  an  individual’s  brain 
cells  to  the  extent  that  he  or  she  is  substantially  impaired  in  his  or  her  ability  to  provide 
adequately  for  his  or  her  own  care  or  custody  or  to  manage  adequately  his  or  her  property  or 
financial  affairs.] 

[“Serious  and  persistent  mental  illness”  means  a  mental  illness  that  is  severe  in  degree 
and  persistent  in  duration,  that  causes  a  substantially  diminished  level  of  functioning  in  the 
primary  aspects  of  daily  living  and  an  inability  to  cope  with  the  ordinary  demands  of  life,  that 
may  lead  to  an  inability  to  maintain  stable  adjustment  and  independent  functioning  without 
long-term  treatment  and  support,  and  that  may  be  of  lifelong  duration.  It  includes 
schizophrenia  as  well  as  a  wide  spectrum  of  psychotic  and  other  severely  disabling 
psychiatric  diagnostic  categories,  but  does  not  include  degenerative  brain  disorder  or  a 
primary  diagnosis  of  a  developmental  disability  or  of  alcohol  or  drug  dependence.] 

[“Other  like  incapacities”  means  those  conditions  incurred  at  any  age  which  are  the 
result  of  accident,  organic  brain  damage,  mental  or  physical  disability,  or  continued 
consumption  or  absorption  of  substances,  and  that  produce  a  condition  which  substantially 
impairs  an  individual  from  providing  for  his  or  her  own  care  or  custody.] 

Unless  (individual)  is  unable  to  communicate  decisions  effectively  in  any  way,  your 
determination  of  incompetency  may  not  be  based  on  mere  old  age,  eccentricity,  poor 
judgment,  or  physical  disability. 

Question  2  of  the  verdict  reads:  If  you  answer  question  2  “yes,”  then  answer  this 
question:  Is  (individual)  in  need  of  protective  services? 
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(Individual)  is  considered  to  be  in  need  of  protective  services  if  (he)  (she)  will  incur 
a  substantial  risk  of  physical  harm  or  deterioration  or  will  present  a  substantial  risk  of 
physical  harm  to  others  if  protective  services  are  not  provided. 

If  your  answer  to  both  of  these  questions  in  the  Special  Verdict  is  “yes,”  then  the  court 
may  order  protective  services.  However,  protective  services  will  be  ordered  only  after 
(individual)’s  needs  have  been  comprehensively  evaluated. 

Do  not  concern  yourself  with  the  nature  of  the  protective  services. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict 
Wis  Jl-Civil  190,  Closing 


SPECIAL  VERDICT 

Question  1 :  Is  (individual)  incompetent? 


Answer: 


Yes  or  No 


Question  2:  If  you  answer  question  1  "yes,"  then  answer  this  question: 

Is  (individual)  in  need  of  protective  services? 

Answer: _ 

Yes  or  No 

COMMENT 

This  instruction  and  comment  were  approved  in  2006  and  revised  in  2009  to  reflect  the  legislative 
changes  in  2007  Wis.  Act  45.  The  comment  was  updated  in  2014. 
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A  petition  for  guardianship  of  an  incompetent  person  shall  be  heard  prior  to  ordering  protective 
services.  Wis.  Stat.  §  55.075(3). 

The  middle  burden  of  proof  (clear,  satisfactory,  and  convincing)  applies  to  the  determination  of 
incompetency  and  to  the  need  for  protective  services.  Wis.  Stat.  §  54.44(2)  and  §  55.10(4)(d). 

The  terms  “individual  found  incompetent,”  “developmental  disability,”  “degenerative  brain  disorder,” 
“serious  and  persistent  mental  illness,”  and  “other  like  incapacities”  are  defined  in  Wis.  Stat.  §§  54.01(16), 
54.01(8),  54.01(6),  54.01(30),  and  54.01(22)  respectively. 

The  second  verdict  question  is  based  on  the  findings  required  to  establish  the  need  for  protective 
services.  Wis.  Stat.  §  55.08(1). 

Alzheimer's  disease  is  a  "degenerative  brain  disorder"  and  does  not  fall  within  the  definition  of  a 
mental  illness  under  Ch.  51.  Alzheimer's  is  properly  addressed  under  the  provisions  of  Ch.  55.  Ch.  51 
provides  for  "active"  treatment  for  those  who  are  proper  subjects  for  treatment  while  Ch.  55  provides  for 
residential  care  and  custody  of  those  persons  with  mental  disabilities,  such  as  Alzheimer's,  that  are  likely  to 
be  permanent.  Fond  du  Lac  County  v.  Helen  E.F..  2012  WI  50,  340  Wis.2d  500,  814  N.W.2d  179. 
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7070  INVOLUNTARY  COMMITMENT:  HABITUAL  LACK  OF  SELF-CONTROL 
AS  TO  THE  USE  OF  ALCOHOL  BEVERAGES 


(Insert  Wis  Jl-Civil  100,  Opening) 

Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 
A  petition  has  been  filed  to  involuntarily  commit  (respondent)  for  treatment.  The 
petition  alleges  (that)  (commitment  is  needed  because)  (respondent!  habitually  lacks  self- 
control  as  to  the  use  of  alcohol  beverages  and  uses  alcohol  beverages  to  the  extent  that  (he) 
(she)  is  substantially  impaired  or  endangered  and  (his)  (her)  social  or  economic  functioning 
is  substantially  disrupted.  The  fact  a  petition  has  been  filed  is  not  evidence  that  (respondent! 
is  in  need  of  commitment  and  treatment.) 

This  is  a  civil,  not  a  criminal,  case.  The  fact  the  district  attorney  is  present  does  not 
mean  that  (respondent!  is  accused  of  a  crime.  The  district  attorney  and  (attorney!,  the  other 
attorney,  are  required  to  be  here  by  the  Wisconsin  statutes.  While  (respondent!  is  not  on  trial 
to  be  punished  for  any  offense,  nevertheless,  this  trial  and  your  verdict  could  result  in  a  loss 
of  (respondent! ’s  personal  liberty.  Therefore,  you  should  approach  this  task  with  a  sense  of 
serious  duty. 

Wis  Jl-Civil  1 10,  Arguments  of  Counsel 
Wis  Jl-Civil  115,  Objections  of  Counsel 
Wis  Jl-Civil  120,  Judge's  Demeanor 
Wis  Jl-Civil  130,  Stricken  Testimony 

Wis  JT-Civil  215,  Credibility  of  Witnesses;  Weight  of  Evidence 
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Wis  Jl-Civil  260,  Expert  Testimony:  General 
Wis  Jl-Civil  265,  Expert  Testimony:  Hypothetical  Question 
At  the  end  of  the  trial,  you  will  be  given  a  special  verdict  consisting  of  three  questions. 
Wis  Jl-Civil  205,  Middle  Burden  of  Proof 
Wis  Jl-Civil  145,  Special  Verdict  Questions:  Interrelationship 
The  first  question  of  the  special  verdict  reads  as  follows:  Is  the  condition  of 
(respondent)  such  that  (he)  (she)  habitually  lacks  self-control  as  to  the  use  of  alcoholic 
beverages  and  uses  such  beverages  to  the  extent  that  health  is  substantially  impaired  or 
endangered  and  social  or  economic  functioning  is  substantially  disrupted. 

The  second  question  of  the  special  verdict  reads:  If  you  answer  question  1  "yes,"  then 
answer  this  question:  Is  the  condition  of  (respondent)  evidenced  by  a  pattern  of  conduct 
dangerous  to  (himself)  (herself)  or  to  others? 

Before  you  can  answer  question  2  "yes,"  you  must  be  satisfied  that  there  is  a 

relationship  between  the  condition  of _ _  and  (his)  (her)  pattern  of  conduct  during 

the  12-month  period  immediately  preceding  the  filing  of  the  petition,  and  this  pattern  of 

conduct  was  a  danger  to  (respondent)  or  to  others.1  The  filing  date  of  the  petition  is _ . 

Question  3  of  the  special  verdict  reads:  If  you  answer  questions  1  and  2  "yes,"  then 
answer  this  question:  Is  (respondent)  in  need  of  commitment? 

Before  you  can  answer  question  3  "yes,"  you  must  be  satisfied  that  the  following  three 
elements  have  been  established: 

1 .  That  there  is  an  extreme  likelihood  that  (respondent)'s  pattern  of  conduct  will 
continue  or  repeat  itself  without  intervention  of  involuntary  treatment  or  institutionalization. 
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2.  That  there  is  no  suitable  alternative  available  in  which _ will  voluntarily 

participate. 

3.  That  the  (agency  involved)  is  able  to  provide  the  most  appropriate  treatment  and 

that  the  treatment  is  likely  to  be  beneficial  to _ . 

Do  not  concern  yourselves  with  the  length  of  custody  or  nature  of  any  treatment  that 
the  court  might  order  as  a  result  of  your  answers  to  the  questions  of  the  special  verdict. 

Wis  Jl-Civil  180,  Five-Sixths  Verdict 

Wis  Jl-Civil  190,  Closing 

SPECIAL  VERDICT 

Question  1 :  Is  the  condition  of  ( _ )  such  that  (he)  (she)  habitually  lacks  self-control 

as  to  the  use  of  alcohol  beverages  and  uses  alcohol  beverages  to  the  extent  (his) 
(her)  health  is  substantially  impaired  or  endangered  and  (his)  (her)  social  or 
economic  functioning  is  substantially  disrupted? 

Answer:  _ 

Yes  or  No 

Question  2:  If  you  answer  question  1  "yes,"  then  answer  this  question:  Is  the  condition  of 

_ evidenced  by  a  pattern  of  conduct  dangerous  to  (himself)  or  (herself)  or 

to  others? 

Answer:  _ 

Yes  or  No 
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Question  3:  If  you  answer  questions  1  and  2  "yes,"  then  answer  this  question:  Is _ in 

need  of  commitment? 

Answer:  _ 

Yes  or  No 


NOTES 


1  Even  though  Wis.  Stat.  §  5 1 .45(3 )(g)  uses  the  term  "established  to  a  reasonable  medical  certainty," 
the  Committee  feels  that  this  statutory  language  applies  only  to  the  admissibility  of  the  expert  testimony  and 
does  not  change  the  burden  of  proof  (i.e..  clear  and  convincing  -  clear,  satisfactory,  and  convincing). 


COMMENT 

The  instruction  and  comment  were  approved  by  the  Committee  in  1 98 1 .  The  instruction  was  revised 
in  1987  and  2002. 

Involuntary  commitment  is  provided  under  Wis.  Stat.  §  51.45.  The  maximum  period  of  an 
involuntary  commitment  following  the  hearing  is  90  days. 

A  refusal  to  undergo  treatment  is  not  evidence  of  a  lack  of  judgment  as  to  the  need  for  treatment. 
Wis.  Stat.  §  51.45(13). 

The  Committee  believes  that  Wis.  Stat.  §  51.45(g)2  which  provides  that  commitment  may  not  be 
ordered  without  a  showing  of  no  suitable  alternative  and  the  ability  of  the  agency  to  provide  treatment 
requires  a  jury  finding.  The  statutory  language  of  this  provision  includes  a  burden  of  proof  equivalent  to 
other  jury  findings. 
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8012  TRESPASSER:  DEFINITION 

A  person  who  enters  or  remains  upon  property  in  possession  of  another  without 
express  or  implied  consent  is  a  trespasser. 


COMMENT 

This  instruction  was  revised  in  2012  in  accordance  with  Wis.  Stat.  §  895.529(l)(b)  (201 1  Wisconsin 

Act  93). 


Wendt  v.  Manegold  Stone  Co..  240  Wis.  638,  4  N.W.2d  134  (1942);  Grossenbach  v.  Devonshire 
Realty.  218  Wis.  633,  261  N.W.  742  (1935);  Antoniewicz  v.  Reszczynski,  70  Wis. 2d  836,  236  N.W.2d  1 
(1975);  Reddington  v.  Beefeaters  Tables.  Inc..  72  Wis. 2d  119,  240  N.W. 2d  363  (1975);  Monsivais  v. 
Winzenried.  179  Wis.2d  750,  508  N.W.2d  620  (Ct.  App  1993). 

For  an  instruction  on  the  issue  of  consent,  see  Wis  Jl-Civil  8015. 
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8015  CONSENT  OF  POSSESSOR  TO  ANOTHER’S  BEING  ON  PREMISES 

Consent  to  be  on  the  premises  of  another  may  be  express  or  implied.  There  is  an 
express  consent  when  the  possessor  expressly  invites  or  authorizes  another  person  to  be  on 
his  or  her  premises.  There  is  an  implied  consent  when  the  possessor,  by  his  or  her  conduct 
or  his  or  her  words,  or  both,  by  implication  consents  to  such  other  person's  being  on  the 
premises. 

In  determining  whether  an  implied  consent  exists,  you  should  look  at  all  of  the 
circumstances  then  existing,  including  the  acquiescence  of  the  possessor,  if  any,  in  the 
previous  use  of  the  premises  by  others  (including  the  plaintiff);  the  customary  use,  if  any,  of 
the  premises  by  others  (including  the  plaintiff);  the  apparent  holding  out  of  the  premises,  if 
any,  to  a  particular  use  by  the  public;  and  the  general  arrangement  or  design  of  the  premises. 
If,  under  all  the  existing  circumstances,  a  reasonable  person  would  conclude  that  the 
possessor  of  the  premises  impliedly  consented  that  the  plaintiff  be  on  the  premises,  then  there 
was  consent. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  1 978.  The  comment  was  updated  in  20 1 2. 

201 1  Wisconsin  Act  93  codifies  the  civil  liability  of  possessors  of  property  to  trespassers.  See  Wis. 
Stat.  §  895.529.  Under  the  new  law,  a  possessor  owes  no  duty  of  care  to  a  trespasser  on  his  or  her  property 
and  may  not  be  found  liable  for  an  act  or  omission  relating  to  a  condition  on  his  or  her  property  that  causes 
injury  or  death  to  a  trespasser,  except  under  certain  circumstances.  The  act  defines  a  "trespasser"  as  anyone 
who  enters  onto  private  property  without  the  express  or  implied  consent  of  the  property  owner. 

In  Antoniewicz  v.  Reszczynski.  70  Wis. 2d  836,  fh.  4,  236  N.W.2d  1  (1975),  the  court  abolished  the 
distinction  between  the  duty  owed  to  licensees  and  invitees  by  possessors  of  land.  It  created  one  common 
and  equal  duty  that  the  possessor  of  land  owes  to  all  persons  on  his  lands  (excepting  trespassers)  and  that  is 
the  duty  to  exercise  ordinary  care  under  the  circumstances. 

The  instruction  is  framed  to  accompany  the  following  question  in  the  special  verdict:  Was  the 
plaintiff  at  the  time  of  the  accident  on  the  premises  with  the  defendant's  consent? 
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8017  DUTY  OF  HOTELKEEPER  TO  FURNISH  REASONABLY  SAFE  PREMISES 
AND  FURNITURE  FOR  GUESTS 


This  instruction  was  renumbered  Jl-Civil  8051  in  1986.  Editorial  changes  were 
made  in  the  title  in  1994  to  address  gender  references. 
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8020  DUTY  OF  OWNER  OR  POSSESSOR  OF  REAL  PROPERTY  TO 
NONTRESPASSER  USER 

(An  owner)  (A  possessor)  of  property  must  use  ordinary  care  under  the  existing 
circumstances  to  (construct)  (manage)  (maintain)  his  or  her  premises  to  avoid  exposing 
persons  on  the  property  with  consent  to  an  unreasonable  risk  of  harm. 

“Ordinary  care”  is  the  degree  of  care  which  the  great  mass  of  people  ordinarily 
uses  under  the  same  or  similar  circumstances.  A  person  fails  to  use  ordinary  care  when, 
without  intending  to  do  any  wrong,  he  or  she  does  an  act  or  omits  a  precaution  under 
circumstances  in  which  a  person  of  ordinary  intelligence  and  prudence  should  reasonably 
foresee  that  the  act  or  omission  will  subject  another  person  or  property  of  another  to  an 
unreasonable  risk  of  injury  or  damage. 

In  performing  this  duty,  (an  owner)  (a  possessor)  of  premises  must  use  ordinary 
care  to  discover  conditions  or  defects  on  the  property  which  expose  a  person  to  an 
unreasonable  risk  of  harm.  If  an  unreasonable  risk  of  harm  existed  and  the  (owner) 
(possessor)  was  aware  of  it,  or,  if  in  the  use  of  ordinary  care  (he)  (she)  should  have  been 
aware  of  it,  then  it  was  (his)  (her)  duty  to  either  correct  the  condition  or  danger  or  warn 
other  persons  of  the  condition  or  risk  as  was  reasonable  under  the  circumstances. 

COMMENT 

This  instruction  and  comment  were  originally  published  in  1963  and  revised  in  1982  and  1996. 
The  comment  was  updated  in  1988,  1992,  1996,  2000,  2004,  2012,  and  2020. 

For  the  duty  of  an  owner  or  possessor  of  real  property  to  trespassers,  see  Wis  Jl-Civil  8025. 

In  Antoniewicz  v.  Reszczynski,  70  Wis. 2d  836,  236  N.W.2d  1  (1975),  the  Wisconsin  Supreme 
Court  declared  the  duty  of  a  land  occupier  to  persons  on  premises  with  consent  to  be  “ordinary  care  under 
the  circumstances.”  The  court  abrogated  common-law  immunities  of  owners  and  occupiers  and  declared: 
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“By  such  standard  of  ordinary  care,  we  mean  the  standard  that  is  used  in  all  other  negligence  cases  in 
Wisconsin.” 

Antoniewicz  was  followed  by  Pagelsdorf  v.  Safeco  Ins.  Co.  of  Am.,  91  Wis.2d  734,  284  N.W.2d 
55  (1979),  in  which  the  court  addressed  the  issue  of  a  landlord’s  duty  toward  his  or  her  tenant  invitee.  In 
its  decision,  the  court  reaffinned  its  earlier  abrogation  of  common-law  immunities,  holding  that  a  landlord 
(owner)  owes  a  duty  of  ordinary  care  in  maintaining  premises  to  his  or  her  tenant  and  others  on  the 
premises  with  pennission.  The  court  stated  that  issues  of  notice  of  defect,  obviousness,  control  of 
premises,  etc.,  are  relevant  only  insofar  as  they  bear  on  the  ultimate  issue:  “Did  the  landlord  exercise 
ordinary  care  in  maintenance  of  the  premises  under  all  of  the  circumstances?”  Antoniewicz  was  given 
only  prospective  effect  while  Pagelsdorf  is  unlimited  in  its  application. 

The  foregoing  cases  were  followed  by  Maci  v.  State  Farm  Fire  &  Casualty  Co.,  105  Wis.2d  710, 
314  N.W.2d  914  (1981),  a  landlord  liability  case  in  which  the  court  of  appeals  recognized  the  effect  of 
Antoniewicz  and  Pagelsdorf  in  increasing  a  landlord’s  liability  exposure  by  requiring  him  or  her  to 
exercise  the  duty  of  ordinary  care  to  any  person  on  his  or  her  premises  with  permission  but  being  of  the 
opinion  that  Pagelsdorf  did  not  abrogate  the  “waming/open  and  obvious”  limitations  on  liability.  The 
appeals  court  then  interpreted  Treps  v.  City  of  Racine,  73  Wis.2d  61 1,  243  N.W.2d  520  (1976),  an  invitee 
case,  as  adopting  the  “open,  unconcealed,  and  obvious”  rule,  as  set  forth  in  Restatement,  Second,  Torts  § 
343 A  (1965),  that  “A  possessor  of  land  is  not  liable  to  his  invitees  for  physical  harm  caused  to  them  by 
any  activity  or  condition  on  the  land  whose  danger  is  known  or  obvious  to  them,  unless  the  possessor 
should  anticipate  the  harm  despite  such  knowledge  or  obviousness.” 

The  Treps  case  was  pre -Pagelsdorf  and  applied  the  common-law  possessor-invitee  rule.  There 
may  be  some  conflict  between  the  holding  in  Maci  and  the  statement  in  Pagelsdorf  that  issues  of  notice  of 
defect,  obviousness,  and  control  of  the  premises  are  all  relevant  only  insofar  as  they  bear  on  the  ultimate 
question  of  ordinary  care.  Maci  purports  to  continue  the  “waming/open  and  obvious”  limitations  to 
liability  as  viable,  thus  perpetuating  an  immunity.  See  Maci,  supra  at  717.  The  Committee  feels  that 
since  Pagelsdorf,  there  are  no  immunities  and  questions  of  “waming/open  and  obvious”  should  be 
addressed  in  tenns  of  ordinary  care  and  foreseeability.  See  also  Couillard  v.  Van  Ess,  141  Wis.2d  459, 
415  N.W.2d  554  (Ct.  App.  1987). 

The  court  of  appeals,  in  a  line  of  decisions,  relied  on  Treps  to  support  the  conclusion  that  neither 
Pagelsdorf  nor  Antoniewicz  eliminated  the  “open  and  obvious  limitation”  on  landowner  or  possessor 
liability.  In  1989,  however,  the  supreme  court  noted  what  it  termed  a  “split  of  authority”  on  the  issue  of 
whether  the  “open  and  obvious  danger”  limitation  on  landowner  or  possessor  liability  still  exists  in 
Wisconsin.  Shannon  v.  Shannon,  150  Wis.  2d  434,  442  N.W.2d  25  (1989).  The  supreme  court  reiterated 
its  holding  in  Pagelsdorf  that  “issues  of  notice  of  [a]  defect,  its  obviousness,  control  of  the  premises  .  .  . 
are  all  relevant  only  insofar  as  they  bear  on  the  ultimate  question:  Did  the  landlord  exercise  ordinary  care 
in  the  maintenance  of  the  premises  under  all  the  circumstances?  Shannon  v.  Shannon,  150  Wis.  2d  445- 
46.”  The  court  in  Shannon  responded  to  the  line  of  apparent  contrary  holdings  by  the  court  of  appeals  in 
the  following  way: 

Notwithstanding  this  language,  the  court  of  appeals  has  held  in  a  continuing  line  of  cases 
that  our  decisions  in  Antoniewicz  and  Pagelsdorf  did  not  abrogate  the  open  and  obvious 
limitation  on  landowner  or  possessor  liability.  .  .  .  We  decline  to  resolve  this  apparent 
conflict  today  because  this  issue  has  not  been  adequately  briefed,  and  the  facts  have  not 
been  adequately  developed  to  allow  us  to  make  a  reasoned  determination. 
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In  the  Shannon  case,  cited  above,  the  adjoining  land  owner  defendants,  unsuccessfully  argued  that 
because  the  minor  Shannon  child  fell  into  the  lake  abutting  their  property,  they  were  entitled  to  dismissal 
on  the  grounds  that  the  lake  was  an  open  and  obvious  danger  to  the  minor  child,  therefore  relieving  them 
of  liability.  The  supreme  court  noted  that  there  appeared  to  be  a  split  of  authority  on  the  issue  of  whether 
the  open  and  obvious  danger  limitation  on  landowner  or  possessor  liability  still  existed  in  this  state.  Citing 
Pagelsdorf  v,  Safeco  Ins.  Co.  of  Am,,  supra,  the  court  reaffirmed  its  prior  holding  that  a  landlord  owes  his 
or  her  tenant  or  anyone  else  on  his  or  her  premises  a  duty  to  exercise  ordinary  care.  The  court  expressly 
noted:  “we  also  held  [in  Pagelsdorf]  that  issues  of  notice  of  a  defect,  its  obviousness,  ...  are  all  relevant 
only  insofar  as  they  bear  on  the  ultimate  question:  did  the  landlord  exercise  ordinary  care  in  the 
maintenance  of  the  premises  under  all  of  the  circumstances?” 

In  the  1991  case  of  Griebler  v.  Doughboy  Recreational,  Inc.,  160  Wis.  2d  547,  466  N.W.2d  897 
(1991),  our  supreme  court,  without  discussing  Shannon  v.  Shannon,  appeared  to  resurrect  the  “open  and 
obvious  defense”  in  those  cases  where  the  court  is  able  to  conclude  as  a  matter  of  law  that  the  danger  is 
open  and  obvious.  In  Griebler,  the  supreme  court  reversed  the  court  of  appeals  and  affirmed  the  trial 
court’s  granting  of  a  summary  judgment  to  the  defendants  because  the  plaintiff,  Griebler,  had  “voluntarily 
confronted  an  open  and  obvious  danger”  under  circumstances  where  he,  Griebler,  conceded  that  he  did 
not  know  of  the  water’s  depth  when  he  dove  into  the  pool  owned  by  the  defendants.  Griebler  was 
followed  by  a  number  of  court  of  appeals  applying  the  open  and  obvious  danger  doctrine  to  a  variety  of 
property  conditions.  In  1996,  the  supreme  court  in  Rockweit  v.  Senecal  197  Wis. 2d  409,  541  N.W.2d 
742  (1995),  again  addressed  what  it  described  as  the  apparent  conflict  of  authority  among  the  court  of 
appeals  again  with  respect  to  the  application  of  the  open  and  obvious  danger  doctrine.  The  supreme 
court,  expressly  reaffirmed  its  prior  holding  in  Pagelsdorf,  stating: 

In  the  ordinary  negligence  case,  if  an  open  and  obvious  danger  is  confronted  by  the 

plaintiff,  it  is  merely  an  element  to  be  considered  by  the  jury  in  apportioning  negligence 

and  will  not  operate  to  completely  bar  the  plaintiff  s  recovery. 

Although  the  court  in  Rockweit  never  referred  to  the  Griebler  decision,  the  Committee  interprets 
Rockweit  to  overrule  Griebler  as  to  the  effect  of  open  and  obvious  dangers  on  the  responsibilities  of 
plaintiffs  and  defendants. 

As  to  the  application  of  comparative  negligence  principles  and  the  application  of  the  open  and 
obvious  danger  doctrine,  see  Wagner  v.  Wisconsin  Municipal  Mut.  Ins.  Co.,  230  Wis. 2d  633,  601  N.W.2d 
856  (Ct.  App.  1999).  In  Wagner,  the  court  said  that  because  Wisconsin  is  a  comparative  negligence  state, 
application  of  the  open  and  obvious  danger  doctrine  should  be  limited  to  cases  where  a  strong  public 
policy  exists  to  justify  such  a  direct  abrogation  of  comparative  negligence  principles.  230  Wis. 2d  at  638. 

A  commercial  landlord  is  held  to  the  same  duty  as  a  residential  landlord.  Couillard  v.  Van  Ess, 
141  Wis.2d  459,  415  N.W.2d  554  (Ct.  App.  1987). 

Impact  of  Smaxwell  v.  Bayard.  The  decision  in  Smaxwell  v.  Bayard,  2004  WI  101,  raises  three 
important  issues  concerning  liability  arising  from  property  ownership: 
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•  First,  the  Court  limited  liability  arising  from  injuries  caused  by  dogs.  The  Court  held,  on 
public  policy  grounds,  that  landowners  and  landlords  can  be  held  liable  only  if  they  are  the 
owner  or  keeper  of  the  dog  in  question: 

“We  hold,  on  public  policy  factors,  that  common-law  liability  of  landowners  and 
landlords  for  negligence  associated  with  injuries  caused  by  dogs  is  limited  to 
situations  where  the  landowner  or  landlord  is  also  the  owner  or  keeper  of  the  dog 
causing  injury.”  Id  at  par.  55. 

•  Second,  the  Court  in  Smaxwell  raised  the  question  of  whether  a  landlord’s  liability  for 
injuries  incurred  on  the  leased  property  are  limited  to  those  caused  by  defects  in  or 
maintenance  of  the  physical  property.  After  some  discussion  of  the  issue,  the  Court  observed 
that:  “  .  .  .  all  of  the  cases  in  Wisconsin  involving  landlord  liability  .  .  .  concerned  actual 
defects  in  the  leased  property.”  Id.  at  par.  38.  However,  the  Court  concluded  that  it  was 
unnecessary  to  determine  whether  a  landlord’s  duty  extends  beyond  defects  in  or 
maintenance  of  the  property,  because  the  issue  in  Smaxwell  was  resolved  on  separate  public 
policy  grounds.  Id. 

•  Finally,  the  Smaxwell  court  makes  note  of  the  holding  in  Shannon  v.  Shannon,  150  Wis.2d 
434,  442  N.W.2d  25  (1989)  that  held  that  the  duty  of  landowners  to  those  on  their  property 
with  consent  of  the  owner  is  one  of  ordinary  care,  and  is  not  restricted  “to  defects  or 
conditions  which  may  be  on  such  premises.”  Id.  at  443.  The  landowners  in  Shannon  were 
actually  occupying  the  land  at  the  time  in  question,  and  were  not  landlords.  Footnote  7 
suggests  that  “In  light  of  Shannon.  .  .  .  (Wis  Jl-Civil  8020)  incorrectly  states  the  law  as  far  as 
a  landowner’s  duty  is  concerned.”  Presumably,  that  is  because  a  landowner’s  duty  may  be  of 
a  more  general  nature,  and  is  not  limited  to  property  defects  or  maintenance.  Nonetheless,  it 
is  the  Committee’s  considered  opinion  that  most  claims  arising  from  property  ownership 
indeed  do  involve  allegations  of  defect  or  maintenance.  For  those  cases,  Wis  Jl-Civil  8020 
would  remain  an  accurate  statement  of  the  law.  If  the  allegations  do  not  arise  from  alleged 
defects  or  inadequacy  of  maintenance,  the  general  negligence  instruction  Wis  Jl-Civil  1005  is 
recommended  by  the  Committee. 

Modification  of  jury  instruction  by  statute  or  ordinance.  The  modification  of  Wis  Jl-Civil 

8020  to  reflect  statutory  provisions  or  local  ordinances  may  not  be  proper  unless  an  expression  of 
legislative  intent  to  impose  civil  liability  exists.  In  Smith  v,  Goshaw,  387  Wis. 2d  620,  928  N.W.2d  619, 
2019  WI  App  23  the  court  of  appeals  addressed  whether  a  modification  to  Wis  Jl-Civil  8020  based  on 
provisions  found  in  the  Wisconsin  Administrative  Code  and  a  City  of  Eau  Claire  Ordinance  was  proper. 
In  its  decision,  the  court  determined  that  reversible  error  occurred  when  the  trial  court  added  the  sentence 
“[Ejvery  building  and  all  parts  thereof  shall  be  kept  in  good  repair,”  at  the  beginning  of  the  first  paragraph 
of  the  instruction.  Citing  the  analysis  provided  in  Raymaker  v.  American  Family  Mut.  Ins.  Co..  2006  WI 
App  117,  293  Wis.  2d  392,  718  N.W.2d  154,  the  court  concluded  that  neither  the  administrative  code 
provision  nor  the  local  ordinance  at  issue  supported  negligence  per  se.  Specifically,  the  court  noted  that 
“A  violation  of  a  statute  constitutes  negligence  per  se  only  when  the  plaintiff  demonstrates  that  the  hann 
inflicted  was  of  the  type  the  statute  was  designed  to  prevent,  the  person  injured  was  within  the  class  of 
persons  protected  by  the  statute,  and  there  is  some  expression  of  legislative  intent  to  impose  civil 
liability.”  Smith,  citing  Raymaker,  2006  WI  App  1 17,  ])20. 
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Additionally,  the  court  in  Smith  also  held  that  the  modification  included  in  the  jury  instruction 
presented  the  landlord’s  duty  “as  being  absolute,”  which  in  turn,  likely  had  the  effect  of  misleading  the 
jury  regarding  the  correct  legal  standard  for  negligence.  Id.  at  ^3.  Highlighting  the  problematic  nature  of 
the  modified  language,  the  court  stated  “As  we  have  explained,  a  reasonable  juror  could  understand  the 
‘good  repair’  instruction  as  permitting  it  to  find  fault  without  regard  to  whether  Goshaw  had  exercised 
ordinary  care  in  inspecting  or  maintaining  the  premises.”  Id.  at  H16. 
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8025  TRESPASS:  OWNER'S  DUTY  TO  TRESPASSER;  DUTY  TO  CHILD 

TRESPASSER  (ATTRACTIVE  NUISANCE) 

TRESPASSER:  DEFINITION 

A  person  who  enters  or  remains  upon  property  in  possession  of  another  without 
express  or  implied  consent  is  a  trespasser.1 

Consent  to  be  on  the  premises  of  another  may  be  express  or  implied.  There  is  an 
express  consent  when  the  possessor  expressly  invites  or  authorizes  another  person  to  be  on 
his  or  her  premises.  There  is  an  implied  consent  when  the  possessor,  by  his  or  her  conduct 
or  his  or  her  words,  or  both,  by  implication  consents  to  such  other  person's  being  on  the 
premises. 

In  determining  whether  an  implied  consent  exists,  you  should  look  at  all  of  the 
circumstances  then  existing,  including  the  acquiescence  of  the  possessor,  if  any,  in  the 
previous  use  of  the  premises  by  others  (including  the  plaintiff);  the  customary  use,  if  any,  of 
the  premises  by  others  (including  the  plaintiff);  the  apparent  holding  out  of  the  premises,  if 
any,  to  a  particular  use  by  the  public;  and  the  general  arrangement  or  design  of  the  premises. 
If,  under  all  the  existing  circumstances,  a  reasonable  person  would  conclude  that  the 
possessor  of  the  premises  impliedly  consented  that  the  plaintiff  be  on  the  premises,  then  there 
was  consent. 

Question _ asks:  At  the  time  and  place  in  question,  was  (plaintiff)  a  trespasser? 

If  by  your  answer  to  Question _ you  have  found  that  the  plaintiff, _ ,  was 

a  trespasser,  it  will  then  be  for  you  to  determine  whether  the  defendant, _ ,  as  the 

(owner)  (occupant-possessor)  of  the  premises,  complied  with  those  rules  of  law  relating  to 
the  duties  owed  by  an  owner-occupant  to  a  trespasser. 
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A  trespasser  enters  upon  premises  of  another  at  his  or  her  peril.  The  (owner) 
(occupant-possessor)  is  under  no  duty  to  anticipate  a  trespasser's  entry  or  to  provide  for  a 
trespasser's  safety.  An  (owner)  (occupant-possessor)  may  engage  in  any  lawful  work 
conducted  in  a  customary  manner,  upon  his  or  her  premises  without  incurring  liability  to  a 
trespasser.  This  is  so  even  though  some  danger  to  trespassers  reasonably  may  be  anticipated 
due  to  the  nature  of  the  work  being  performed  or  the  manner  in  which  it  is  being  conducted. 
The  (owner's)  (occupant-possessor's)  only  duty  to  a  trespasser  is  to  refrain  from  acts  which 
willfully,  wantonly,  or  recklessly  cause  injury  or  death  to  trespassers.  If  (owner)  (occupant- 
possessor)  becomes  aware,  or  in  the  exercise  of  ordinary  care  should  have  become  aware,  of 
the  presence  of  trespassers  upon  his  or  her  premises,  (he)  (she)  may  not  affirmatively  act  or 
set  any  force  in  motion  likely  to  cause  injury  or  death  to  trespassers. 

Willful  actions  are  deliberate  acts  with  intent  to  accomplish  a  result.  Wanton  or 
reckless  actions  are  those  so  unreasonable  and  dangerous  that  the  actor  knows  or  should 
know  that  it  is  highly  probable  harm  to  another  will  result.2 

Question _ asks: 

At  or  immediately  before  the  (injury  to)  (death  of)  (plaintiff),  were  the  actions  of 
(defendant)  willful,  wanton,  or  reckless? 

If  you  determined  that  the  actions  of  (defendant)  were  willful,  wanton,  or  reckless, 
then  you  must  detennine  if  the  actions  were  a  cause  of  (plaintiffVs  (injury)(death); 

Question _ asks: 

Was  the  action  of  (defendant)  a  cause  of  (injury)(death)  to  (plaintiff)? 
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(NOTE:  If  the  plaintiff  is  a  child  and  his  or  her  claim  is  based  on  "attractive  nuisance," 
the  following  instruction  should  be  given.  For  a  suggested  verdict,  see  Wis  JI- 
Civil  8027.) 

CHILD  TRESPASSER 

When  a  child  trespasses  upon  the  premises  of  another,  the  owner-occupant  owes  no 
duty  of  care  to  a  child  injured  or  killed  unless  all  of  the  following  apply: 

a)  The  possessor  of  real  property  maintained,  or  allowed  to  exist,  an  artificial 
condition  on  the  property  that  was  inherently  dangerous  to  children. 

b)  The  possessor  of  real  property  knew  or  should  have  known  that  children 
trespassed  on  the  property. 

c)  The  possessor  of  real  property  knew  or  should  have  known  that  the  artificial 
condition  he  or  she  maintained  or  allowed  to  exist  was  inherently  dangerous 
to  children  and  involved  an  unreasonable  risk  of  serious  bodily  harm  or  death 
to  children. 

d)  The  injured  or  killed  child,  because  of  his  or  her  youth  or  tender  age,  did  not 
discover  the  condition  or  realize  the  risk  involved  in  entering  onto  the  property 
or  in  playing  in  close  proximity  to  the  inherently  dangerous  artificial  condition. 

e)  The  possessor  of  real  property  could  have  reasonably  provided  safeguards  that 
would  have  obviated  the  inherent  danger  without  interfering  with  the  purpose 
for  which  the  artificial  condition  was  maintained  or  allowed  to  exist. 

An  artificial  condition,  as  used  in  this  instruction,  includes  a  machine  or  device  as  well 
as  a  land  condition  artificially  created.  The  duty  of  the  possessor  is  to  exercise  ordinary  care 
to  eliminate  dangers  or  otherwise  protect  children.  Ordinary  care  is  that  degree  of  care  which 
the  great  mass  of  mankind  ordinarily  exercises  under  the  same  or  similar  circumstances.  The 
duty  placed  upon  the  possessor  is  to  take  such  steps  as  a  reasonable  person  would  take  under 
the  circumstances.  The  duty  of  the  possessor  does  not  apply  to  children  who  know,  or  should 
know,  of  the  danger  involved  in  the  condition. 
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In  determining  whether  the  (artificial  condition),  maintained  on  the  land  known  to  be 
subject  to  trespass  by  children,  involves  an  unreasonable  risk  to  them,  you  should  consider 
and  compare  the  recognizable  risk  to  the  children  with  the  utility  to  the  possessor  of 
maintaining  the  condition.  In  this  regard,  you  should  consider  whether  safeguards  could 
reasonably  be  provided  which  would  obviate  the  danger  without  materially  interfering  with 
the  purpose  for  the  artificial  condition.  You  must  further  decide  if  the  (artificial  condition) 
was  a  cause  of  the  (injury  to)  (death  of)  (child). 

NOTES 

1.  Wis.  Stat.  §  895.529(1  )(b).  This  instruction  was  revised  in  accordance  with  201 1  Act  93. 

2.  This  exception  does  not  apply  if  the  possessor  used  reasonable  and  necessary  force  for  the  purpose  of 
self-defense  or  the  defense  of  others  under  Wis.  Stat.  §  939.48  or  used  reasonable  and  necessary  force  for 
the  protection  of  property  under  §  939.49. 

COMMENT 

The  committee  revised  the  instruction  and  comment  in  2012.  The  comment  was  revised  in  2016. 

Wis.  Stat.  §  895.529.  See  Wis.  Stat.  §  895.529(4)  which  states:  "This  section  does  not  create  or 
increase  any  liability  on  the  part  of  a  possessor  of  real  property  for  circumstances  not  specified  under  this 
section  and  does  not  affect  any  immunity  from  or  defenses  to  liability  available  to  a  possessor  of  real 
property  under  common  law  or  another  statute." 

This  instruction  incorporates  the  former  Wis  Jl-Civil  8012:  Trespasser:  Definition  and  Wis  JI- 
Civil  8015:  Trespass:  Consent  of  Possessor  to  Another's  Being  on  Premises.  The  instruction  also  covers  a 
claim  based  on  attractive  nuisance  which  formerly  had  been  addressed  in  Wis  Jl-Civil  101 1. 

Special  Verdicts.  For  special  verdicts  on  the  duty  of  a  possessor  of  property,  see  Wis  Jl-Civil  8026 
and  8027. 

It  is  the  opinion  of  the  committee  that  there  is  no  comparative  negligence  comparison  involving  an 
owner's  duty  to  a  child  trespasser  (attractive  nuisance).  It  is  our  opinion  that  Wis.  Stat.  §  895.529(3)(b)  is 
designed  to  limit  the  liability  of  a  landowner  and  that  the  statute  does  not  provide  for  a  comparison  of 
negligence. 

Burden  of  Proof.  The  committee  believes  the  burden  of  proof  as  to  the  first  verdict  question  (i.e. 
was  the  plaintiff  a  trespasser?)  is  on  the  defendant  to  show  the  plaintiff  was  a  trespasser.  The  middle  burden 
of  proof  applies  to  the  question:  “At  or  immediately  before  the  injuries  to  plaintiff,  were  the  actions  of 
defendant  willful,  wanton,  or  reckless”? 

Attractive  Nuisance.  See  Wis.  Stat.  §  895.529(3)(bf:  Christians  v.  Homestake  Enterprises.  Ltd..  101 
Wis. 2d  25,  303  N.W.2d  608  (1981);  Restatement,  Second,  Torts  §  339.  For  a  suggested  verdict,  see  Wis  JI- 
Civil  8027. 

Duty  to  Non-Trespassers.  In  Antoniewicz  v,  Reszczynski.  70  Wis. 2d  836,  fn.  4,  236  N.W.2d  1 
(1975),  the  court  abolished  the  distinction  between  the  duty  owed  to  licensees  and  invitees  by  possessors  of 
land.  The  decision  created  one  common  and  equal  duty  that  a  possessor  of  land  owes  to  all  persons  on  his 
or  her  lands  (excepting  trespassers)  and  that  is  the  duty  to  exercise  ordinary  care.  See  Wis  Jl-Civil  8020. 
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8026  TRESPASS:  SPECIAL  VERDICT 

Question  1:  At  the  time  and  place  in  question,  was  (plaintiff)  a  trespasser? 

ANSWER: _ 

Yes  or  No 

Answer  Question  2,  only  if  you  answered  Question  1  "yes.” 

Question  2:  At  or  immediately  before  the  (injury )(death)  of  (plaintiff),  were  the 

actions  of  (defendant)  willful,  wanton,  or  reckless? 

ANSWER: _ 

Yes  or  No 

Answer  Question  3,  only  if  you  answered  Question  2  "yes." 

Question  3:  Were  the  actions  of  (defendant)  a  cause  of  (iniury)(death)  to  (plaintiff)? 

ANSWER: _ 

Yes  or  No 


COMMENT 

This  instruction  and  comment  were  approved  in  2012.  The  comment  was  revised  in  2016. 
See  Wis.  Stat.  §  895.529. 

Burden  of  Proof.  The  middle  burden  of  proof  applies  to  Question  2. 
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8027  TRESPASS:  CHILD  TRESPASSER  (ATTRACTIVE  NUISANCE):  SPECIAL 
VERDICT 


Question  1:  Was  (child)  a  trespasser  upon  (landowner)'s  property? 


ANSWER: _ 

Yes  or  No 

If  you  answered  Question  1  "no,M  then  answer  no  further  questions. 

If  you  answered  Question  1  "yes,"  then  answer  the  following  questions. 

Question  2:  Did  (landowner)  maintain  or  allow  to  exist  an  artificial  condition  on  the 
property  that  (landowner)  knew  or  should  have  known  was  inherently 
dangerous  to  children  and  involved  an  unreasonable  risk  of  serious  bodily 
harm  or  death  to  children? 


ANSWER: _ 

Yes  or  No 

Question  3:  Could  (landowner)  have  reasonably  provided  safeguards  that  would  have 
obviated  the  inherent  danger  without  interfering  with  the  purpose  for  which  the 
artificial  condition  was  maintained  or  allowed  to  exist? 

ANSWER: _ 

Yes  or  No 

Question  4:  Did  (landowner)  know  or  should  (he)  (she)  have  known  that  children 
trespassed  on  the  property? 

ANSWER: _ 

Yes  or  No 

If  you  answered  "yes"  to  questions  2,  3,  and  4,  then  answer  the  following  question.  If 

you  answered  "No"  to  question  2,  3,  or  4,  then  answer  no  further  questions.1 
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Question  5:  Did  (child)  because  of  (his)  (her)  youth  or  tender  age  fail  to  discover  the 

artificial  condition  or  realize  the  risk  involved  in  entering  onto  the  property  or 

playing  in  close  proximity  to  the  inherently  dangerous  artificial  condition? 

ANSWER: _ 

Yes  or  No 

If  you  answered  "No,"  then  answer  no  further  questions. 

Question  6:  Was  the  artificial  condition  a  cause  of  (child)'s  injury? 

ANSWER: _ 

Yes  or  No 


NOTE 

1 .  This  instruction  may  need  to  be  modified  to  address  the  following  possibilities:  Plaintiff  will  likely  plead 
that  child  had  consent  to  be  on  property  and  allege  that  Landowner  failed  to  use  ordinary  care  under  the 
existing  circumstances  in  [constructing/managing/maintaining]  his  or  her  property  so  as  to  avoid  exposing 
persons  who  are  on  the  property  with  consent  to  an  unreasonable  risk  of  harm.  If  Landowner  does  not  contest 
this  allegation  or  if  the  jury  answers  "No"  to  question  No.  1 ,  the  facts  may  warrant  the  giving  of  the  following 
question: 

Did  (landowner)  use  ordinary  care  under  the  existing  circumstances  in 
[constructing/managing/maintaining]  (his)  (her)  property  to  avoid  exposing  persons  who  are  on 
(landowner)'s  property  with  consent  to  an  unreasonable  risk  of  harm? 

A  second  scenario  that  could  arise  is  an  alternative  claim  by  plaintiff/child  that  if  he  or  she  was  a 
trespasser,  the  landowner  "willfully,  wantonly  or  recklessly  inflicted  injury"  upon  the  child.  Depending  upon 
the  facts  presented,  the  following  question  may  be  warranted  (assumes  an  answer  of  "yes"  to  the  child  being 
a  trespasser): 


At  or  immediately  before  the  (injury)  (death)  of  (child),  were  the  actions  of  (defendant) 
willful,  wanton,  or  reckless? 

COMMENT 

This  special  verdict  was  approved  in  2012. 

See  Wis.  Stat.  §  895.529;  Christians  v,  Homestake  Enterprises.  Ltd..  101  Wis.2d  25,  303  N.W.2d  608 
(1981). 
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8030  DUTY  OF  OWNER  OF  A  BUILDING  ABUTTING  ON  A  PUBLIC  HIGHWAY 

An  owner  of  a  building  abutting  a  public  (highway)  (sidewalk)  must  use  ordinary  care 
to  see  that  those  portions  of  the  building  which  might  cause  injury  are  in  reasonably  safe 
condition  and  will  not  endanger  the  safety  of  persons  lawfully  using  the  (highway)  (sidewalk) 
or  who  deviate  from  it  in  the  ordinary  course  of  travel  where  such  deviation  is  reasonably 
foreseeable. 

While  an  owner  is  not  required  to  guarantee  the  safety  of  the  public  using  the 
(highway")  (sidewalk"),  the  owner  has  the  duty  to  use  ordinary  care  and  skill  in  the 
construction  and  maintenance  of  his  or  her  building. 

Ordinary  care  requires  the  owner  of  a  building  to  make  such  inspection  of  the  building 
as  is  reasonably  required  to  guard  against  dangerous  effects  of  deterioration  from  natural  or 
other  causes.  These  inspections  must  be  frequent  and  thorough  enough  to  determine  existing 
conditions. 


COMMENT 

The  instruction  and  comment  were  approved  in  1974  as  Wis  Jl-Civil  1028.  The  instruction  was 
revised  and  renumbered  in  1985.  Editorial  changes  were  made  in  1994.  No  substantive  changes  were  made 
to  the  instruction.  The  comment  was  updated  in  2005. 

If  the  defendant  is  not  the  owner  of  the  building,  substitute  "one  in  control  of'  for  "an  owner"  and 
"such  person  in  control"  for  "such  owner." 

Weiss  v.  Holman.  58  Wis.2d  608,  207  N.W.2d  660  (1973).  Lee  v.  Milwaukee  Gas  Light  Co..  20 
Wis.2d  333,  338,  122  N.W.2d  374  (1963);  Delaney  v.  Supreme  Inv.  Co..  251  Wis.  374,  29  N.W.2d  754 
(1947);  Majestic  Realty  Corn,  v.  Brant.  198  Wis.  527,  244  N.W.  743  (1929).  25  Am.Jur.  Highways  §  364 
(1940);  7  A.L.R.  204  (1920);  138  A.L.R.  1078  (1942).  See  also  Restatement,  Second,  Torts  §  368  (1965). 

The  circumstances  of  the  case  may  be  such  as  to  warrant  the  application  of  the  doctrine  of  res  ipsa 
loquitur.  See  Lee,  supra  at  338-39. 
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If  the  liability  arises  from  something  other  than  a  building,  such  as  a  falling  tree,  substitute 
"premises"  for  "building."  In  Schicker  v,  Leick.  40  Wis.2d  295,  162  N.W.2d  66  (1968),  mud  was  carried 
from  the  premises  onto  the  highway. 

Icy  Sidewalk.  When  a  properly  working  downspout  built  in  the  ordinary  and  usual  manner 
discharges  water  upon  the  property  and  the  water  finds  its  way  to  the  public  sidewalk  because  of  the  natural 
slope  and  topography  of  the  land,  the  resulting  runoff  onto  the  sidewalk  is  a  natural  condition  for  which  the 
property  owner  incurs  no  liability.  Holschbach  v.  Washington  Park  Manor.  2005  WI  App  55^1, 280  Wis.2d 
264,  694  N.W.2d  492. 
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8035  HIGHWAY  OR  SIDEWALK  DEFECT  OR  INSUFFICIENCY 

Every  municipality  has  the  duty  to  exercise  ordinary  care  to  construct,  maintain,  and 
repair  its  (highways)  (sidewalks)  so  that  they  will  be  reasonably  safe  for  public  travel.  This 
duty  does  not  require  the  municipality  to  guarantee  the  safety  of  its  (highways)  (sidewalks) 
or  render  them  absolutely  safe  for  all  persons  who  travel  upon  them.  It  is  sufficient  if  they 
are  constructed  (and)  (maintained)  so  as  to  be  reasonably  safe. 

A  (highway)  (sidewalk)  is  defective  when  it  is  not  (constructed)  (maintained)  so  as 
to  be  reasonably  safe  for  anticipated  public  use. 

(However,  before  you  may  find  (municipality)  negligent  because  of  the  existence  of 
a  defective  condition,  you  must  first  find  that  (municipality)  through  its  officers  or  employees 
had  either  actual  notice  of  the  defect,  or  constructive  notice,  because  the  defect  had  existed 
for  such  a  length  of  time  before  the  accident  that  the  municipality  through  its  officers  and 
employees  in  the  exercise  of  ordinary  care  should  have  discovered  it  in  time  to  remedy  the 
defect.) 

You  may  consider  the  topography  and  development  of  the  locality  (the  standard  of 
sidewalk  construction  which  this  part  of  the  municipality  had  attained),  as  well  as  the  amount 
and  character  of  traffic  on  the  (highway)  (sidewalk)  and  the  intended  use  of  the  (highway) 
(sidewalk)  by  the  public. 

COMMENT 

This  instruction  was  approved  in  1974  and  numbered  Wis  Jl-Civil  1029.  It  was  renumbered  in  1985. 
Editorial  changes  were  made  in  1 994.  The  instruction  and  comment  were  updated  in  2004.  The  comment  was 
updated  in  2015. 
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Prior  to  being  amended  in  2012,  Wis.  Stat.  §  893.83(1)  (formerly  numbered  Wis.  Stat.  §  81.15) 
provided  that  a  municipality  may  be  held  liable  for  damages  of  up  to  $50,000  that  “happen  to  any  person  or 
his  or  her  property  by  reason  of  the  insufficiency  or  want  of  repairs  of  any  highway  that  any  town,  city,  or 
village  is  bound  to  keep  in  repair.”  Under  this  statutory  provision,  a  municipality  was  not  liable  for  damages 
sustained  by  reason  of  an  accumulation  of  snow  or  ice  upon  a  bridge  or  highway,  unless  the  accumulation 
existed  for  three  weeks  or  more. 

In  2012,  Wis.  Stat.  §  893.83(1)  was  amended  by  201 1  Wisconsin  Act  132,  (effective  April  5, 2012). 
This  legislation  repealed  that  part  of  Wis.  Stat.  §  893.83(1)  which  imposed  liability  for  insufficiency  or  want 
of  repairs  of  any  highway.  As  amended,  this  statute  continues  to  authorize  legal  actions  for  injuries  sustained 
by  reason  of  an  accumulation  of  snow  or  ice  that  has  existed  on  a  bridge  or  highway  for  three  weeks  or  more. 

Prior  to  the  amendment  in  2012,  the  Wisconsin  Supreme  Court  had  held  that  the  general  grant  of 
immunity  found  in  Wis.  Stat.  §  893.80(4)  would  not  bar  a  claim  under  Wis.  Stat.  §  81.15.  Morris  v.  Juneau 
County,  219  Wis. 2d  543,  557,  579  N.W.2d  690  (1998).  The  supreme  court  has  also  intimated  that  in 
abolishing  municipal  tort  immunity,  Holvtz  v.  Milwaukee.  17  Wis. 2d  26,  1 15  N.W.2d  618  (1962),  provides 
an  independent  basis  for  proceeding  in  these  actions.  Schwartz  v.  City  of  Milwaukee,  43  Wis.2d  119,  123 
(1969);  Schwartz  v.  City  of  Milwaukee.  54  Wis. 2d  286,  288-89  (1972).  The  court  stated,  at  54  Wis. 2d  288- 
89,  that: 


...sec. 8 1 . 1 5  might  as  well  be  repealed  by  the  legislature  since  its  purported  language  creating 
a  cause  of  action  has  been  supplanted  by  Holvtz  v.  Milwaukee  . .  . 

This  language  was  cited  with  approval  in  Morris  v.  Juneau  County,  supra  at  p.  555. 

The  Committee  believes  that  claims  for  insufficiency  or  want  of  repairs  of  a  roadway  remain  viable 
under  Wis.  Stat.  §  893.80(4)  and  Holvtz  v.  Milwaukee,  supra.  However,  governmental  immunity,  under 
Holvtz.  supra,  may  bar  some  claims. 
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8040  DUTY  OF  OWNER  OF  PLACE  OF  AMUSEMENT:  COMMON  LAW 

Persons  conducting  places  of  amusement  have  a  duty  to  use  ordinary  or 
reasonable  care  to  keep  them  safe  for  the  public.  Such  person  is  not  an  insurer  of  the 
patrons.  He  or  she  owes  them  only  what  under  the  particular  circumstances  is  ordinary 
or  reasonable  care. 

[This  duty  requires  that  the  owners  make  such  timely  and  periodic  inspection  of 
their  premises  as  would  reveal  existing  defects  therein  or  which  may  develop  thereon 
and  seasonably  repair  all  defects  which  might  reasonably  suggest  the  probability  of 
danger  or  injury  to  the  invitees  thereon.  It  is  the  duty  of  owners  to  repair  all  defects 
known  by  them  to  exist,  if  any  such  defects  did  exist,  and  to  repair  defects  that  have 
existed  a  sufficient  length  of  time  to  give  the  owners  constructive  notice  of  their  presence 
and  which,  in  the  exercise  of  ordinary  care,  should  have  been  discovered  by  them.] 

COMMENT 

This  instruction  was  approved  in  1977  and  numbered  Wis  Jl-Civil  1027.  It  was  renumbered  in 
1985.  Editorial  changes  were  made  in  1994  to  address  gender  references  in  the  instruction.  No 
substantive  changes  were  made  to  the  instruction. 

Emerson  v.  Riverview  Rink  &  Ballroom,  233  Wis.  595,  598,  290  N.W.  129  (1950);  Reiher  v. 
Mandemack.  234  Wis.  568,  570-71,  291  N.W.  758  (1940);  Eide  v.  Skerbeck.  242  Wis.  474,  480,  8  N.W.2d  282 
(1943). 

This  duty  cannot  be  delegated  to  an  independent  contractor.  Eide  v.  Skerbeck.  supra. 

When  patron  is  injured  by  act  of  third  person,  see  Wis  Jl-Civil  8045. 
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8045  DUTY  OF  A  PROPRIETOR  OF  A  PLACE  OF  BUSINESS  TO  PROTECT  A 

PATRON  FROM  INJURY  CAUSED  BY  ACT  OF  THIRD  PERSON 

As  the  proprietor  of  a  ( tavern,  etc.)  who  opens  it  to  the  public  for  his  or  her  business 
purposes,  (proprietor)  had  a  duty  to  use  ordinary  care  to  protect  members  of  the  public  while 
on  the  premises  from  harm  caused  to  them  by  the  accidental,  negligent,  or  intentional  acts 
of  third  persons  if  by  using  ordinary  care,  he  or  she  could  have  discovered  that  the  acts  were 
being  done  or  were  about  to  be  done,  and  he  or  she  could  have  protected  the  (injured  patron) 
by  controlling  the  conduct  of  the  third  person  or  by  giving  a  warning  adequate  to  enable  them 
(injured  patron)  to  avoid  harm.  However,  (proprietor)  is  not  required  to  guarantee  the  safety 
of  patrons  against  injuries  inflicted  by  other  patrons  on  the  premises. 

(If  the  nature  of  the  particular  business  is  such  that  the  proprietor  should  expect  a  risk 
of  harm  to  patrons  by  third  persons,  then  he  or  she  is  under  a  duty  to  employ  a  reasonably 
sufficient  number  of  employees  to  afford  a  reasonable  protection.) 

(A  person  who  assembles  a  number  of  people  upon  his  or  her  property  for  financial 
gain  to  himself  or  herself  must  use  ordinary  care  to  protect  the  individuals  from  injury  from 
causes  reasonably  to  be  anticipated.  This  duty  requires  that  the  proprietor  furnish  a  sufficient 
number  of  guards  or  attendants  and  take  other  necessary  precautions  to  control  the  actions 
of  the  crowd.) 

(It  is  for  you  to  determine  whether  the  guards  furnished  or  the  precautions  taken  were 
sufficient  under  all  the  circumstances.) 
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COMMENT 

This  instruction  was  approved  in  1977  and  numbered  Wis  Jl-Civil  1027.5.  It  was  renumbered  in 
1985  and  revised  in  1987.  The  comment  was  updated  in  1998,  2010,  and  2011. 

Kowalczukv.  Rotter.  63  Wis.2d  5 1 1 . 5 1 3- 1 4. 2 1 7  N.W.2d  332(1 9741;  Weihert  v.  Piccione.  273  Wis. 
448, 455-56,  78  N.W.2d  757  (1956);  Radloff  v.  National  Food  Stores.  Inc..  20  Wis.2d  224, 121  N.W.2d  865 
(1963);  Emerson  v.  Riverview  Rink  &  Ballroom.  233  Wis.  595, 290N.W.2d  129  (1940);  Pfeifer  v.  Standard 
Gateway  Theater.  Inc..  259  Wis.  333,  48  N.W.2d  505  (1951);  Lee  v.  National  League  Baseball  Club.  4 
Wis.2d  168, 89N.W.2d  81 1  (1958);  Bevak  v.  North  Central  Food  Systems.  Inc..  2 1 5  Wis.2d  64, 571  N.W.2d 
912  (Ct.  App.  1997);  Restatement,  Torts  §§  346,  348  (1934). 

This  instruction  would  apply  where  the  business  is  a  place  of  amusement. 

Premises.  In  Delvaux  v.  Vanden  Langenberg.  130  Wis.2d  464,  487,  387  N.W.2d  751  (1986),  the 
Wisconsin  Supreme  Court  said  that  a  tavern  owner's  duty  does  not  extend  beyond  his  business  premises.  For 
cases  discussing  the  "premises,"  see  Svmes  v.  Milwaukee  Mutual  Ins.  Co..  178  Wis.2d  564, 505  N.W.2d  143 
(Ct.  App.  1993)  and  Flynn  v.  Audra's  Corp..  2010  AP  882  (201 1). 

Contribution  and  Indemnification;  A  negligent  tortfeasor  may  have  a  claim  for  indemnification 
against  an  intentional  tortfeasor  should  their  concurrent  conduct  produce  damage  or  injury.  Fleming  v. 
Thresherman's  Mutual  Insurance  Company.  131  Wis.2d  123,  388  N.W.2d  908  (1986).  An  intentional 
tortfeasor  is  not  entitled  to  contribution  from  a  negligent  tortfeasor.  Imark  Industries.  Inc,  v.  Arthur  Young 
&  Company.  148  Wis.2d  605,436  N.W.2d31 1  (1989),  reversing  in  part  and  remanding  141  Wis.2d  114,414 
N.W.2d  57  (Ct.  App.  1987). 

Cases  Involving  Joint  Tortfeasors  and  Intentional  and  Negligent  Conduct.  Where  the  jury  finds 
that  the  third  person's  wrongful  act  is  an  intentional  tort  and  further  finds  the  proprietor  negligent,  both  would 
be  jointly  liable  to  the  plaintiff.  However,  negligence-comparison  principles  would  not  allow  their  conduct 
to  be  compared.  Wis.  Stat.  895.045(1)  provides  only  for  comparison  of  negligent  conduct.  Also  see  Crest 
Chevrolet-Oldsmobile-Cadillac.  Inc,  v.  Willemsen.  129  Wis.2d  129, 151, 384  N.W.2d  692  (1986),  Schulze 
v.  Kleeber.  10  Wis.2d  540,  545,  103  N.W.2d  560  (1960);  Fleming,  supra. 

Also,  a  negligent  tortfeasor  may  claim  indemnification  from  ajoint  intentional  tortfeasor  should  their 
concurrent  conduct  produce  damage  or  injury.  Fleming  v.  Thresherman's  Mutual  Insurance  Company,  et  al, 
131  Wis. 2d  123,  130,  388  N.W.2d  908  (1986).  An  intentional  tortfeasor  has  no  claim  for  contribution  from 
ajoint  negligent  tortfeasor.  Fleming,  supra,  p.  129.  Imark  Industries.  Inc,  v.  Arthur  Young  &  Company.  148 
Wis.2d  605,  619-620,  436  N.W.2d  3 1 1  (1989). 

For  a  sample  verdict  for  use  in  cases  involving  intentional  and  negligent  acts  by  joint  tortfeasors,  see 
Wis  Jl-Civil  1580  (comment). 
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8050  DUTY  OF  HOTEL  INNKEEPER:  PROVIDING  SECURITY 

A  hotel  innkeeper,  who  holds  an  establishment  open  to  the  public,  has  a  duty  to 
provide  reasonable  security  for  the  person  and  property  of  guests  as  well  as  the  normal 
and  usual  comforts  customarily  afforded.  In  providing  reasonable  security,  it  is  the  duty 
of  a  hotel  innkeeper  to  exercise  ordinary  care  to  provide  adequate  protection  for  guests 
and  their  property  from  assaultive  and  other  types  of  criminal  activity. 

A  hotel  innkeeper  is  not  a  guarantor  of  safety  for  guests  and  their  property  but 
is  required  to  provide  security  commensurate  with  the  facts  and  circumstances  that  are 
or  should  be  apparent  to  the  ordinarily  prudent  person,  depending  on  the  particular 
circumstances  of  the  location  of  the  hotel  (motel).  On  the  other  hand,  there  is  no  duty 
on  the  part  of  a  hotel  innkeeper  to  guard  against  abnormal  or  unusual  events  or  things 
which  with  reasonable  care,  skill,  and  foresight  could  not  have  been  anticipated, 
discovered,  or  prevented;  his  or  her  duty  is  to  protect  only  against  those  risks  which  the 
innkeeper  could  have  discovered  in  the  exercise  of  ordinary  care. 

In  some  situations,  greater  than  normal  or  usual  security  may  be  required,  such 
as  a  security  force,  closed  circuit  television  surveillance,  deadbolt  and  chain  locks  on 
individual  rooms  or  security  doors  on  hotel  entrance  ways  located  away  from  the  lobby. 
In  other  situations,  less  security  may  be  adequate.  In  determining  whether  ordinary  care 
was  exercised  in  providing  security,  you  may  take  into  consideration  industry  standards, 
the  community  crime  rate,  the  extent  of  assaultive  or  criminal  activity  in  the  area  or  in 
similar  business  enterprises,  the  presence  of  suspicious  persons,  the  particular  security 
problems  posed  by  the  hotel's  design,  and  any  other  facts  and  circumstances  shown  by 
the  evidence  bearing  on  the  subject. 
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COMMENT 

The  instruction  and  comment  were  approved  by  the  Committee  in  1980.  The  instruction  was 
formerly  numbered  Wis  Jl-Civil  1027.7  and  was  renumbered  in  1985.  Editorial  changes  were  made  in  1994 
to  address  gender  references  in  the  instruction.  No  substantive  changes  were  made  to  the  instruction. 

Peters  v.  Holiday  Inns,  Inc.,  89  Wis.2d  115,  278  N.W.2d  208  (1979). 

Wis  Jl-Civil  8050  may  be  applicable  to  a  tavern  or  other  place  of  business.  A  defendant 
hotelkeeper,  tavern  proprietor,  has  a  duty  to  protect  his  or  her  patrons  from  crime  and  from  negligent  or 
intentional  torts  committed  by  other  patrons. 

See  Wis  Jl-Civil  8045,  Duty  of  Proprietor  to  Protect  Patron  for  Injury  Caused  by  Third  Person. 
In  an  appropriate  case,  Wis  Jl-Civil  8045  may  be  an  adequate  instruction  if  hotelkeeper's  patron  is  injured 
by  another  patron. 

See  Wis  Jl-Civil  8051,  Duty  of  Hotelkeeper  to  Furnish  Reasonably  Safe  Premises  and  Furniture  for 
His  or  Her  Guests. 
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8051  DUTY  OF  HOTELKEEPER  TO  FURNISH  REASONABLY  SAFE 
PREMISES  AND  FURNITURE  FOR  GUESTS 

You  are  instructed  that  a  hotelkeeper,  though  not  an  insurer,  is  required  to  exercise 
reasonable  care  to  provide  his  or  her  guests  with  safe  premises  and  with  furniture  which 
may  be  used  in  an  ordinary  and  reasonable  way  without  danger. 

It  is  the  further  duty  of  a  hotelkeeper  to  make  all  reasonable  inspections  so  as  to 
guard  against  dangerous  conditions,  and  such  inspection  must  be  frequent  and  thorough 
enough  to  determine  existing  dangerous  conditions. 

You  are  further  instructed  that  a  hotelkeeper  is  not  responsible  for  injuries  caused 
by  a  latent  or  hidden  defect  which  would  not  have  been  revealed  in  the  course  of  a 
reasonable  inspection.  The  duty  of  a  hotelkeeper  to  furnish  reasonably  safe  premises  and 
furniture  for  his  or  her  guests  does  not  require  him  or  her  to  do  the  impossible  or  to 
discover  defects  entirely  latent  in  the  premises  or  the  furniture. 

A  ‘latent  defect”  is  one  which  cannot  be  discovered  by  a  reasonably  careful 
inspection. 


COMMENT 

This  instruction  and  comment  were  approved  in  1966  as  Wis  Jl-Civil  8017.  The  instruction  was 
renumbered  in  1985.  Editorial  changes  were  made  in  1994  to  address  gender  references  in  the  instruction. 
No  substantive  changes  were  made  to  the  instruction.  The  instruction  was  revised  in  2020  to  correct  a 
typographical  error  in  the  third  paragraph. 

Dwver  v.  Jackson  Co..  20  Wis.2d  3 1 8,  1 2 1  N.W.2d  88 1  ( 1 963). 

A  motelkeeper  may  be  obligated  to  inform  guests  of  potentially  dangerous  conditions.  Phoenix 
Ins.  Co.  v.  Wisconsin  Southern  Gas  Co.,  45  Wis. 2d  471,  173  N.W.  610  (1970). 
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8060  ADVERSE  POSSESSION  NOT  FOUNDED  ON  WRITTEN  INSTRUMENT 

(WIS.  STAT.  §  893.25) 

(Name  of  adverse  possessor)  claims  ownership  of  real  estate  based  on  adverse 
possession.  To  claim  ownership  of  real  estate  based  on  adverse  possession,  a  person, 
together  with  his  or  her  predecessors  in  interest,  must  have  had  uninterrupted  adverse 
possession  of  the  real  estate  for  at  least  20  years.  Real  estate  is  adversely  possessed  when 
the  person  claiming  adverse  possession  (together  with  (his)  (her)  predecessors  in  interest)  has 
had  actual  continued  occupation  of  the  real  estate,  under  a  claim  of  title,  exclusive  of  any 
other  right  and  the  real  estate  claimed  and  occupied  is  either  protected  by  a  substantial 
enclosure  or  is  usually  cultivated  or  improved. 

[In  determining  whether  real  estate  is  adversely  possessed,  you  must  look  at  the 
physical  character  of  the  possession.  The  physical  possession  must  be  open,  notorious, 
exclusive,  continuous,  and  hostile  for  at  least  20  years.] 

[The  adverse  possession  must  be  sufficiently  open  and  obvious  to  have  apprised  (title 
holder)  of  both  the  fact  of  the  possession  and  the  intent  to  exclude  others  from  possession. 
Exclusive  possession  does  not  mean  absolutely  exclusive  but  rather  the  kind  of  possession 
that  would  characterize  an  owner's  use.] 

(Note:  The  following  paragraph  should  be  given  where  the  use  claimed  to  be 
continuous  is  seasonal  in  nature:  Where  the  adverse  possession  is  seasonal  in  character, 
the  requirement  of  continuity  of  possession  is  satisfied  by  the  use  of  the  real  estate  according 
to  the  existing  seasonal  uses,  needs,  requirements,  and  limitations,  taking  into  consideration 
the  location  and  the  adaptability  of  the  real  estate  for  the  seasonal  use.] 
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["Hostile"  does  not  mean  a  deliberate,  willful,  or  unfriendly  intent.  If  the 
characteristics  of  open,  notorious,  exclusive,  and  continuous  possession  are  satisfied,  the  law 
presumes  the  element  of  hostile  intent.  ‘Hostile”  means  that  the  person  in  actual  possession 
of  the  land  claims  exclusive  right  to  it.] 

[Land  is  "actually  occupied"  when  it  is  used  in  a  way  it  is  ordinarily  capable  of  being 
used  and  in  such  a  manner  as  an  owner  would  use  it.  Actual  occupation  is  not  limited  to 
structural  encroachment,  although  that  it  is  a  common  physical  characteristic  of  possession.] 

The  requirement  of  "substantial  enclosure"  must  alert  a  reasonable  person  of  a  dispute 
over  the  land.  'Usually  cultivated  or  improved"  means  the  one  in  possession  has  put  the  land 
to  the  same  kind  of  use  that  a  title  holder  might  generally  put  the  land. 

(Title  holder)  is  presumed  to  be  in  possession  of  the  land  claimed  by  (adverse 
possessor).  Therefore,  the  burden  is  on  (adverse  possessor)  to  establish  (his)  (her)  claim. 

Finally,  (adverse  possessor)  has  the  burden  of  proof  to  clearly  define  the  area  of  land 
claimed  to  be  adversely  possessed.  While  absolute  precision  or  utilization  of  a  surveyor  is 
not  required  to  establish  lines  of  occupancy,  the  evidence  must  provide  a  reasonably  accurate 
basis  upon  which  to  determine  the  boundary  of  the  land  adversely  possessed. 

[Burden  of  Proof,  Wis  Jl-Civil  200] 

COMMENT 

This  instruction  and  comment  were  approved  in  1996.  The  comment  was  updated  in  201 1,  2015, 
2016,  and  2018.  This  instruction  was  revised  in  2002  to  conform  the  language  regarding  the  burden  of  proof 
to  the  Committee’s  2002  revisions  to  Wis.  Jl-Civil  200  and  205,  the  instructions  on  the  civil  burdens  of  proof. 
See  Wis.  JI-Civil200,  Comment. 

Elements.  To  constitute  adverse  possession,  "the  use  of  the  land  must  be  open,  notorious,  visible, 
exclusive,  hostile  and  continuous,  such  as  would  apprise  a  reasonably  diligent  landowner  and  the  public  that 
the  possessor  claims  the  land  as  his  own."  Pierz  v.  Gorski,  88  Wis. 2d  131,  137,  276  N.W.2d  352  (Ct.  App. 
1979)  (citations  omitted);  see  also  Steuck  Living  Trust  v.  Easley,  2010  WI  App  74,  325  Wis. 2d  455,  785 


©2018,  Regents,  Univ.  of  Wis. 


2 


8060 


WIS  JI-CIVIL 


8060 


N.W.2d  631;  Wilcox  v.  Estate  of  Hines,  2014  WI  60,  355  Wis.2d  1,  849  N.W.2d  280.  "Hostile"  does  not 
mean  a  deliberate  and  unfriendly  animus;  rather,  the  law  presumes  the  element  of  hostile  intent  if  the  other 
requirements  of  open,  notorious,  continuous,  and  exclusive  use  are  satisfied.  Burkhardt  v.  Smith,  17  Wis.2d 
132,  139,  115  N.W.2d  540  (1962).  Kruckenberg  v.  Krukar,  2017  WI  App  70,  378  Wis.2d  314,  903  N.W.2d 
164.  "Both  the  fact  of  possession  and  its  real  adverse  character"  must  be  sufficiently  open  and  obvious  to 
"apprize  the  true  owner  in  the  exercise  of  reasonable  diligence  of  the  fact  and  of  an  intention  to  usurp  the 
possession  of  that  which  in  law  is  his  own."  Allie  v.  Russo,  88  Wis.2d  334,  343-44,  276  N.W.2d  730  (1979) 
(citations  omitted).  The  size  and  nature  of  the  disputed  area  are  relevant  in  deciding  if  the  use  is  sufficient 
to  apprise  the  true  owner  of  an  adverse  claim.  See  Pierz,  88  Wis.2d  at  139. 

In  2017,  the  Wisconsin  Legislative  Council  published  an  information  memorandum,  IM-20 17-04, 
which  provides  background  information  on  the  law  of  adverse  possession  and  provides  an  overview  of 
relevant  court  decision  and  statutes. 

Tacking.  The  Judicial  Council  Committee's  note  following  Wis.  Stat.  §  893.25  indicates  that  the 
phrase  "in  connection  with  his  or  her  predecessors  in  interest"  expresses  the  doctrine  of  "tacking"  together 
periods  of  possession  by  adverse  possessors  in  privity  with  each  other. 

Presumption  of  Hostile  Possession.  In  Wilcox  v.  Estate  of  Hines,  2014  WI  60,  355  Wis. 2d  1,  849 
N.W.2d  280,  the  Wisconsin  Supreme  Court  held  that  evidence  regarding  a  possessor’s  subjective  intent  to 
claim  title  may  be  relevant  in  an  adverse  possession  claim  to  rebut  the  presumption  of  hostility  that  arises 
when  all  other  elements  of  adverse  possession  are  satisfied.  The  court  said  the  circuit  court  properly 
considered  the  predecessors  in  interest  subjective  intent  and  concluded  that  the  adverse  possession  claimants 
failed  to  establish  adverse  possession  for  the  requisite  statutory  period.  The  question  presented  in  this  case 
was  whether  the  plaintiffs  could  establish  that  they  adversely  possessed  the  disputed  property  when  their 
predecessors  in  interest  expressly  disclaimed  ownership  of  it  and  sought  permission  to  use  the  property  from 
an  entity  that  they  mistakenly  believed  was  its  true  owner. 

Burden  of  Proof.  This  instruction  is  similar  to  the  one  used  by  the  trial  court  in  Kruse  v.  Horlamus 
Indus.,  130  Wis. 2d  357,  387  N.W.2d  64  (1986).  It  also  conforms  with  the  supreme  court's  clarification  in 
Kruse  as  to  the  burden  of  proof  to  be  used  in  adverse  possession  cases.  The  court  held  that  the  civil  burden, 
not  the  middle  burden,  of  proof  applies  in  adverse  possession  cases.  Some  older  cases  used  the  term  "clear 
and  positive"  evidence  regarding  evidence  of  possession.  The  court  stated  at  page  362: 

The  confusion  surrounding  the  phrase  "clear  and  positive,"  derives  from  the  word,  "clear," 
which  frequently  appears  in  the  middle  burden  of  proof.  Because  of  the  confusion  which 
this  portion  of  the  instruction  may  cause,  we  direct  that  the  words,  "must  be  clear  and 
positive  and,"  be  omitted  from  the  instruction.  The  amended  instruction  will  therefore  read, 

"The  evidence  of  possession  must  be  strictly  construed  against  the  claimant."  The 
instruction  as  so  modified  comports  with  the  presumption  of  §  893.30  Stats,  that  favors  the 
holder  of  the  legal  title. 

Titleholder.  As  suggested  in  a  footnote  in  Kruse  (p.  361),  this  instruction  uses  the  term  "title 
holder"  as  opposed  to  the  term  "true  owner"  to  avoid  possible  confusion. 
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Seasonal  Use.  In  both  Laabs  v.  Bolder,  25  Wis.2d  17,  23,  130  N.W.2d  270  (1964)  [involving  a  deer¬ 
hunting  shack]  and  Kraus  v.  Mueller,  12  Wis.2d  430,  440,  107  N.W.2d  467  (1960)  [involving  a  summer- 
cottage  property],  the  court  cites  the  A. L. R.  annotation,  "Adverse  Possession:  Sufficiency,  as  regards 
continuity,  of  seasonal  possession  other  than  for  agricultural  or  logging  purposes,"  24  AL.R.  2d  632,  633, 
for  the  rule  that  seasonal  use  can  satisfy  the  continuity  requirement  under  certain  circumstances,  with  the 
annotation  stating: 

The  requirement  of  continuity  of  possession  as  one  of  the  essential  elements  of  adverse 
possession  is  satisfied,  as  regards  activities  which  are  seasonal  in  character  (other  than  those 
relating  to  agriculture  and  logging),  by  the  use  of  land  commensurate  with  and  appropriate 
to  existing  seasonal  uses,  needs,  requirements,  and  limitations,  having  regard  for  the  location 
and  adaptability  of  the  land  to  such  uses. 

Defining  the  Area  Possessed.  The  requirement  that  the  adverse  possessor  provide  a  reasonably 
accurate  basis  upon  which  a  legal  description  of  the  occupied  area  can  be  based  is  stated  in  Droege  v. 
Daymaker  Cranberries,  Inc.,  88  Wis.2d  140,  146;  276  N.W.2d  356  (Ct.  App.  1979).  The  trial  court  must  be 
provided  with  a  reasonably  accurate  basis  to  determine  the  boundary.  Otto  v.  Cornell  1 19  Wis.2d  4,  1 1,  349 
N.W.2d  703  (1984). 

The  court  of  appeals  in  Klinefelter  v.  Ditch,  161  Wis.2d  28,  37,  467  N.W.2d  192  (Ct.  App.  1991) 

notes: 

§  893.25  Stats,  makes  no  distinction  between  "wild  lands"  and  any  others. 

Whether  land  is  wild  or  not,  a  substantial  enclosure  plus  "actual  continued 
occupation"  under  a  claim  of  right  results  in  adverse  possession  if 
maintained  for  twenty  years. 

Permission.  Hostile  intent  does  not  exist  if  the  use  is  pursuant  to  the  titleholder's  permission. 
Northwoods  Dev.  Corp.  v,  Klement,  139  Wis.2d  695,  129  N.W.2d  121  (1964).  See  also  Wilcox  v.  Estate  of 
Hines,  2014  WI  60,  355  Wis.2d  1,  849  N.W.2d  280. 

Substantial  Enclosure.  See  Steuck  Living  Trust  v.  Easley,  2010  WI  App  74,  325  Wis.2d  455,  785 
N.W.2d  631;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418,  444,  84  N.W.2d  855  (1901);  Kruckenberg  v.  Krukar, 
2017  WI  App  70,  378  Wis.2d  314,  903  N.W.2d  164. 

Acquiescence.  The  adverse  possessor  may  contend  that,  by  tolerating  his  or  her  use,  the  titleholder 
was  acquiescing  in  the  use  rather  than  permitting  it,  and  argue  that  use  by  acquiescence  is  adverse.  Allie  v. 
Russo,  88  Wis. 2d  334,  343,  276  N.W.2d  730  (1979).  However,  for  the  doctrine  of  acquiescence  to  apply, 
the  adverse  possessor's  use  of  the  disputed  property  must  be  exclusive.  See  Allie  v.  Russo,  supra,  at  pp.  345- 
47,  and  cases  cited  therein. 

The  doctrine  of  acquiescence  is  a  "supplement"  to  the  older  rule  of  adverse  possession  which  held 
that  adverse  intent  was  the  first  prerequisite  of  adverse  possession.  Chandelle  Enters.,  LLC  v.  XLNT  Dairy 
Farm,  Inc.,  2005  WI  App  1 10,  282  Wis. 2d  806,  699  N.W.2d  241.  Northrop  v.  Opperman,  2010  WI  App  80, 
325  Wis. 2d  445,  784  N.W.2d  736;  Steuck  Living  Trust  v.  Easley,  2010  WI  App  74,  325  Wis. 2d  455,  785 
N.W.2d  631.  Courts  have  developed  the  doctrine  of  acquiescence,  which  substitutes  "mutual  acceptance" 
for  adverse  or  hostile  intent.  Buza  v.  Wojtalewicz,  48  Wis. 2d  557,  562-63,  180  N.W.2d  556  (1970).  See  also 
Shrestha,  Jessica,  "Hey!  That's  My  Land,"  Wisconsin  Lawyer,  Vol.  83,  No.  3,  March  2010  and  Vol.  88,  No. 
7,  June  2015. 
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8100  EMINENT  DOMAIN:  FAIR  MARKET  VALUE  (TOTAL  TAKING) 

The  sole  question  in  the  Special  Verdict  asks  “What  was  the  fair  market  value  of 
the  property  on  (date  of  evaluation)?” 

In  answering  this  question,  consider  only  the  price  for  which  the  property  would 
have  sold  on  (date  of  evaluation)  by  a  seller  then  willing,  but  not  forced,  to  sell,  to  a 
buyer  who  was  then  willing  and  able,  but  not  forced,  to  buy.  Fair  market  value  is  not 
what  the  property  would  sell  for  at  a  forced  sale  or  at  a  sale  made  under  unusual  or 
extraordinary  circumstances,  or  what  might  be  paid  by  a  particular  buyer  who  might  be 
willing  to  pay  an  excessive  price  for  his  or  her  special  purpose.  In  determining  fair 
market  value,  you  should  not  consider  sentimental  value  to  the  seller  or  his  or  her 
unwillingness  to  sell  the  property. 

You  should  consider  the  use  to  which  the  property  was  put  by  the  owner,  or  any 
other  use  to  which  it  was  reasonably  adaptable.  You  may  base  your  determination  on  the 
most  advantageous  use  or  highest  and  best  use  shown  to  exist,  either  on  (date  of 
evaluation)  or  in  the  reasonably  foreseeable  near  future  after  (date  of  evaluation).  The 
terms  “most  advantageous  use”  and  “highest  and  best  use”  have  the  same  meaning.  The 
highest  and  best  use,  or  the  most  advantageous  use,  of  the  property  is  the  use  to  which  the 
property  could  legally,  physically  and  economically  be  put  on  (date  of  evaluation)  or  in 
the  reasonably  foreseeable  near  future  after  (date  of  evaluation).  If  you  consider  future 
uses,  they  must  be  so  reasonably  probable  as  to  affect  fair  market  value  on  (date  of 
evaluation).  They  must  not  be  merely  possible  uses  based  upon  speculation,  theory  or 
conjecture.  You  should  consider  every  element  that  establishes  the  fair  market  value  of 
the  property. 

©2020,  Regents,  Univ.  of  Wis. 

1 


8100 


WIS  JI-CIVIL 


8100 


SPECIAL  VERDICT 

What  was  the  fair  market  value  of  the  property  on  (date  of  evaluation)? 


$ 


COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  comment  was  revised  in  2009,  2010, 
201 1,  2014,  2015,  and  2020.  The  2020  revision  updated  case  law  citations. 

Wis.  Stat.  §  32.09(5). 

Fair  Market  Value.  The  definition  of  “fair  market  value”  is  taken  from  Arents  v.  ANR  Pipeline 
Company,  2005  WI  App.  61,  281  Wis.  2d  173,  189,  696  N.W.  2d  194  (Ct.  App.  2005).  The  principle  that 
the  trier  of  fact  is  to  consider  every  element  which  would  be  considered  by  the  buyer  and  the  seller  in  the 
marketplace  in  setting  the  price  for  the  subject  property  on  the  date  of  taking  is  found  in  Ken-Crete 
Products  Company  v.  State  Highway  Commission,  24  Wis. 2d  355,  359-360,  129  N.W.2d  130  (1964), 
Herro  v.  Department  of  Natural  Resources,  67  Wis. 2d  407,  420,  227  N.W.2d  456  (1974)  and  Clarmar 
Realty  Company,  Inc,  v.  Redevelopment  Authority  of  the  City  of  Milwaukee,  129  Wis.  2d  81,  91,  383 
N.  W. 2d  890  ( 1986).  See  also  260  North  12th  Street,  LLC  v.  State  of  Wisconsin  DepT  of  Transportation, 
201 1  WI  103,  336  Wis. 2d  150,  805  N.W.2d  381. 

Date  of  Evaluation.  Under  Wis.  Stat.  §  32.09(1),  the  value  of  the  subject  property  in  eminent 
domain  valuation  litigation  is  to  be  determined  as  of  the  date  of  evaluation.  Schey  Enterprises,  Inc,  v. 
State,  52  Wis. 2d  361,  190  N.W. 2d  149  (1971).  For  a  taking  under  Wis.  Stat.  §  32.05,  the  date  of 
evaluation  is  the  date  the  award  is  recorded  in  the  register  of  deeds  office,  which  is  also  the  date  of  taking. 
For  a  taking  under  Wis.  Stat.  §  32.06,  the  date  of  evaluation  is  the  date  of  filing  the  lis  pendens. 

Unit  Rule.  In  a  total  taking,  fair  market  value  must  be  determined  using  the  “unit  rule.”  Green 
Bay  Broadcasting  v.  Redevelopment  Authority,  1 16  Wis. 2d  1,  342  N.W. 2d  27  (1983);  see  also  Hoekstra 
v.  Guardian  Pipeline,  2006  WI  App  245,  298  Wis. 2d  165,  726  N.W. 2d  648;  The  Lamar  Co.  v.  Country 
Side  Restaurant.  2012  WI  46,  340  Wis.2d  335,  814  N.W.2d  159. 

The  Wisconsin  Supreme  Court  discussed  the  “unit  aile”  in  City  of  Milwaukee  Post  No.  2874 
VFW  v.  Redevelopment  Authority,  2009  WI  84,  319  Wis. 2d  553,  768  N.W. 2d  749.  The  issue  in  the  case 
was  expressed  as  follows:  “If  the  VFW,  which  holds  a  long-term  favorable  lease,  receives  no 
compensation  for  its  leasehold  interest  under  the  unit  rule,  has  the  VFW’s  right  to  just  compensation 
under  Article  I,  Section  13  of  the  Wisconsin  Constitution  been  violated?  In  other  words,  the  court  is 
asked  to  determine  whether  the  application  of  the  unit  rule  in  the  present  case  violates  the  just 
compensation  clause  when  the  fair  market  value  of  the  property  is  zero,  rendering  the  VFW  entitled  to  $0 
for  the  loss  of  its  property  interest  as  a  lessee.” 
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The  court  concluded  that  using  the  unit  rule  in  the  case  to  value  the  whole  property  to  determine 
the  amount  of  compensation  due  to  the  VFW  does  not  violate  the  just  compensation  clause.  The  court 
said  that  the  VFW  receives  just  compensation  when  it  receives  no  compensation  for  its  leasehold  interest 
in  a  property  that  has  no  value. 

The  VFW  court  explained  the  unit  rule  as  follows: 

.  .  .  under  the  unit  rule  there  is  no  separate  valuation  of  improvements  or  natural 
attributes  of  the  land,  and  the  manner  in  which  the  land  is  owned  or  the  number  of  owners 
does  not  affect  the  value  of  the  property.[21]  When  property  that  is  held  in  partial  estates 
by  multiple  owners  is  condemned,  the  condemnor  provides  compensation  by  paying  the 
value  of  an  undivided  interest  in  the  property  rather  than  by  paying  the  value  of  each 
owner’s  partial  interest. [22]  Simply  stated,  the  unit  rule  determines  the  fair  market  value 
as  if  only  one  person  owned  the  property.  When  the  value  of  the  property  is  determined, 
the  condemnor  makes  a  single  payment  for  the  property  taken  and  the  payment  is  then 
apportioned  among  the  various  owners. [23] 

That  property  is  valued  as  an  integrated  and  comprehensive  unit  does  not  mean 
that  the  individual  components  of  value  may  not  be  examined  or  considered  in  arriving  at 
an  overall  fair  market  value. [24]  “The  unit  rule  requires  only  that  the  various 
components  be  valued  as  contributing  parts  of  an  organic  whole. ”[25] 

In  Wisconsin  jurisprudence,  “acceptance  [of  the  unit  rule]  is  beyond 
question. ”[26]  Indeed  the  unit  rule  is  accepted  in  the  majority  of  American 
jurisdictions. [27]  The  unit  iule  is  a  carefully  guarded  rule  and  only  in  rare  and 
exceptional  situations  are  departures  permitted. [28] 

Environmental  Contamination  and  Remediation  Costs.  In  260  North  12th  Street,  LLC  v.  State 
of  Wisconsin  Dept,  of  Transportation,  2011  WI  103,  336  Wis.2d  150,  805  N.W.2d  381,  the  Wisconsin 
Supreme  Court  held  that  a  property’s  environmental  contamination  and  the  costs  to  remediate  it  are 
relevant  to  the  property’s  fair  market  value  if  they  would  influence  a  prudent  purchaser  who  is  willing  and 
able,  but  not  obliged,  to  buy  the  property.  2011  WI  103,  ^|7,  47,  and  48.  In  this  case,  the  trial  judge 
instructed  the  jury  according  to  Jl-Civil  8100.  See  260  North  12th  Street,  supra,  ^[65-67. 

Damages  for  the  Taking  of  an  Easement  or  a  Loss  of  Direct  Access.  See  1 1 8th  Street 
Kenosha,  LLC  v.  Wisconsin  Dept,  of  Transportation,  2014  WI  125,  359  Wis.2d  30,  856  N.W.2d  486. 
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8101  EMINENT  DOMAIN:  FAIR  MARKET  VALUE  (PARTIAL  TAKING) 

Question  1  of  the  Special  Verdict  asks  "What  was  the  fair  market  value  of  the  entire 
property  on  (date  of  evaluation)?" 

In  answering  this  question,  consider  only  the  price  for  which  the  entire  property  would 
have  sold  on  (date  of  evaluation)  by  an  owner  then  willing,  but  not  forced,  to  sell,  to  a  buyer 
who  was  then  willing  and  able,  but  not  forced,  to  buy.  Fair  market  value  is  not  what  the 
entire  property  would  sell  for  at  a  forced  sale  or  at  a  sale  made  under  unusual  or 
extraordinary  circumstances,  or  what  might  be  paid  by  a  particular  buyer  who  might  be 
willing  to  pay  an  excessive  price  for  his  or  her  special  purpose.  In  determining  fair  market 
value,  you  should  not  consider  sentimental  value  to  the  owner  or  his  or  her  unwillingness  to 
sell  the  entire  property. 

You  should  consider  the  use  to  which  the  entire  property  was  put  by  the  owner,  or  any 
other  use  to  which  it  was  reasonably  adaptable.  You  may  base  your  determination  on  the 
most  advantageous  use  or  highest  and  best  use  shown  to  exist,  either  on  (date  of  evaluation) 
or  in  the  reasonably  foreseeable  near  future  after  (date  of  evaluation).  The  terms  "most 
advantageous  use"  and  "highest  and  best  use"  have  the  same  meaning.  The  highest  and  best 
use,  or  the  most  advantageous  use,  of  the  entire  property  is  the  use  to  which  the  entire 
property  could  legally,  physically  and  economically  be  put  on  (date  of  evaluation)  or  in  the 
reasonably  foreseeable  near  future  after  (date  of  evaluation). 

If  you  consider  future  uses,  they  must  be  so  reasonably  probable  as  to  affect  fair 
market  value  on  (date  of  evaluation).  They  must  not  be  merely  possible  uses  based  upon 
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speculation,  theory  or  conjecture.  You  should  consider  every  element  that  establishes  the  fair 
market  value  of  the  entire  property. 

Question  2  of  the  Special  Verdict  asks  "What  was  the  fair  market  value  of  the 
remaining  property  immediately  after  the  partial  taking  on  (date  of  evaluation)  as  if  the  public 
project  was  completed  by  (date  of  evaluation)?" 

In  answering  this  question,  consider  only  the  price  for  which  the  remaining  property, 
with  the  public  project  completed,  would  have  sold  on  (date  of  evaluation)  by  an  owner  then 
willing,  but  not  forced  to  sell,  to  a  buyer  who  was  then  willing  and  able,  but  not  forced  to 
buy.  However,  fair  market  value  is  not  what  the  remaining  property  would  sell  for  at  a 
forced  sale  or  at  a  sale  made  under  unusual  or  extraordinary  circumstances,  or  what  might 
be  paid  by  a  particular  buyer  who  might  be  v/illing  to  pay  an  excessive  price  for  his  or  her 
special  purpose.  In  determining  fair  market  value,  you  should  not  consider  sentimental  value 
to  the  owner  or  his  or  her  unwillingness  to  sell  the  remaining  property. 

You  should  consider  the  use  to  which  the  remaining  property  was  put  by  the  owner, 
or  any  other  use  to  which  it  was  reasonably  adaptable.  You  may  base  your  determination  on 
the  most  advantageous  use  or  highest  and  best  use  thus  shown  to  exist,  either  on  (date  of 
evaluation)  or  in  the  reasonably  foreseeable  near  future  after  (date  of  evaluation).  The  terms 
"most  advantageous  use"  and  "highest  and  best  use"  have  the  same  meaning.  The  highest 
and  best  use,  or  the  most  advantageous  use,  of  the  remaining  property  is  such  use  to  which 
the  remaining  property  could  legally,  physically  and  economically  be  put  on  (date  of 
evaluation)  or  in  the  reasonably  foreseeable  near  future  after  (date  of  evaluation).  If  you 
consider  future  uses,  they  must  be  so  reasonably  probable  as  to  affect  fair  market  value  on 
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(date  of  evaluation).  They  must  not  be  merely  possible  uses  based  upon  speculation,  theory 
or  conjecture.  You  should  consider  every  element  that  establishes  the  fair  market  value  of 
the  remaining  property. 


SPECIAL  VERDICT 

Question  1:  What  was  the  fair  market  value  of  the  entire  property  on  (date  of 
evaluation)?  $ _ 

Question  2:  What  was  the  fair  market  value  of  the  remaining  property  immediately 
after  the  partial  taking  on  (date  of  evaluation)  as  if  the  public  project  was  completed  by  (date 

of  evaluation)?  $ _ 

COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  comment  was  revised  in  2009  and  2011. 

Wis.  Stat.  §  32.09(6). 

The  definition  of  “fair  market  value”  is  taken  from  Arents  v.  ANR  Pipeline  Company.  2005  WI  App. 
61,  281  Wis.  2d  173,  189,  696  N.W.  2d  194  (Ct.  App.  2005). 

Date  of  Evaluation.  Under  s.32.09(  1 ),  the  value  of  the  subject  property  in  eminent  domain  valuation 
litigation  is  to  be  determined  as  of  the  date  of  evaluation.  Schev  Enterprises.  Inc,  v.  State.  52  Wis.2d  361, 
190  N.W.2d  149  (1971).  For  a  taking  under  Wis.  Stat.  §  32.05,  the  date  of  evaluation  is  the  date  the  award 
is  recorded  in  the  register  of  deeds  office,  which  is  also  the  date  of  taking.  For  a  taking  under  Wis.  Stat. 
§  32.06,  the  date  of  evaluation  is  the  date  of  filing  the  lis  pendens. 

Value.  The  principle  that  the  trier  of  fact  is  to  consider  every  element  which  would  be  considered 
by  the  buyer  and  the  seller  in  the  marketplace  in  setting  the  price  for  the  subject  property  on  the  date  of 
evaluation  is  found  in  Ken-Crete  Products  Company  v.  State  Highway  Commission.  24  Wis.2d  355, 359-360, 
129  N.W.2d  130  (1964),  Herro  v.  Department  of  Natural  Resources.  67  Wis.2d  407, 420, 227  N.W.2d  456 
(1974)  and  Clarmar  Realty  Company.  Inc,  v.  Redevelopment  Authority  of  the  City  of  Milwaukee.  129  Wis. 
2d  81,  91,  383  N.W.2d  890  (1986);  see  also  260  North  12th  Street.  LLC  v.  State  of  Wisconsin  Dep't  of 

Transportation.  2011  WI  103, _ Wis.2d  _ _ , _ N.W.2d _ in  which  the  court  held  that  evidence  of 

contamination  and  related  remediation  costs  is  admissible  in  eminent  domain  cases  for  valuing  the  property. 
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To  determine  appropriate  compensation  for  the  partial  taking  of  property,  the  jury  must  determine 
the  fair  market  value  of  the  entire  property  on  the  date  of  evaluation  and  the  fair  market  value  of  the 
remaining  property  on  the  date  of  evaluation,  assuming  completion  of  the  public  project.  Calawav  v.  Brown 
County.  202  Wis.  2d  736,  553  N.W.  2d  809  (Ct.  App.  1996). 

Unit  Rule.  In  a  total  taking,  fair  market  value  must  be  determined  using  the  “unit  rule.”  Green  Bay 
Broadcasting  v.  Redevelopment  Authority.  116  Wis.2d  1,  342  N.W.2d  27  (1983);  see  also  Hoekstra  v. 
Guardian  Pipeline.  2006  WI  App  245,  298  Wis.2d  165,  726  N.W.2d  648. 

For  additional  discussion  of  the  unit  rule,  see  Comment,  Wis  Jl-Civil  8100. 
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8102  EMINENT  DOMAIN:  SEVERANCE  DAMAGES* 

The  term  “severance  damages”  has  been  used  during  the  trial.  Severance  damages 
reduce  the  fair  market  value  of  the  remaining  property  because  of  the  partial  taking. 

If  you  conclude  that  severance  damages  exist,  you  should  subtract  the  amount  of  the 
severance  damages  from  the  fair  market  value  of  the  remaining  property  in  answering 
Question  2  of  the  Special  Verdict. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  comment  was  revised  in  2008. 

*This  instruction  should  be  given  in  partial  taking  cases  when  evidence  has  been  received  that  the 
part  of  the  Property  not  taken  has  been  damaged  by  the  partial  taking,  but  no  cost-to-cure  evidence  has  been 
received. 

Wis.  Stat.  §  32.09(6)(e),  Wis.  Stats. 

The  definition  of  “severance  damages”  is  taken  from  Arents  v.  ANR  Pipeline  Company.  2005  WI 
App.  61,  281  Wis.  2d  173,  189,  696  N.W.  2d  194  (Ct.  App.  2005).  See  also  Hoekstra  v.  Guardian  Pipeline. 
2006  WI  App  245,  298  Wis.2d  165,  726  N.W.2d  648. 

Justmann  v.  Portage  County.  278  Wis.  2d  487, 692  N.W. 2d  273  (Ct.  App.  2004);  Alsumv.  WISDOT. 
276  Wis.  2d  654,  689  N.W.2d  68  (Ct.  App.  2004) 

Sec.  14A.04(1)  and  (2),  Nichols  on  Eminent  Domain  (3rd  Ed). 

See  also  Braun  v.  Wisconsin  Elec.  Power  Co..  6  Wis. 2d  262,  267,  94  N.W. 2d  593  (1959),  Renk  v. 
State  of  Wis.,  52  Wis. 2d  539,  191  N.W. 2d  4  (1971);  and  Narloch  v.  State  of  Wis.  Dept  of  Transp.,  115 
Wis. 2d  419,  340  N.W.2d  542  (1983). 

The  term  “just  compensation”  includes  not  only  the  value  of  the  portion  taken  but  also  the  diminution 
of  the  value  of  the  parcel(s)  from  which  it  is  severed.  Parks  v.  Wisconsin  Central  R.  Co..  33  Wis.  413, 420 
(1873),  citing  Bigelow  v.  West  Wis.  Rv.  Co.,  27  Wis.  478  (1871). 
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8103  EMINENT  DOMAIN:  SEVERANCE  DAMAGES:  COST-TO-CURE* 

The  term  “severance  damages”  has  been  used  during  the  trial.  Severance  damages 
reduce  the  fair  market  value  of  the  remaining  property  because  of  the  partial  taking. 

If  you  conclude  that  severance  damages  exist,  you  should  subtract  the  amount  of  the 
severance  damages  from  the  fair  market  value  of  the  remaining  property  in  answering 
Question  2  of  the  Special  Verdict. 

Evidence  has  been  received  about  the  cost  of  measures(s)  which  [could  be/could  have 
been]  taken  to  partially  or  completely  cure  the  condition(s)  which  caused  the  severance 
damages.  You  should  consider  this  cost-to-cure  evidence  only  if  you  are  convinced  that: 

1 .  The  cost-to-cure  is  less  than  the  severance  damages,  and 

2.  The  curative  measures  are  reasonable  to  partially  or  completely  restore  the 
remaining  property  to  its  condition  or  status  immediately  before  the  partial 
taking. 

If  you  are  convinced  that  the  curative  measure(s)  would  only  partially  cure  the 
condition(s)  sought  to  be  cured,  you  should  consider  any  severance  damages  which  would 
remain  after  the  curative  measure(s)  [has/have]  been  implemented. 

COMMENT 

This  instruction  and  comment  were  approved  in  2006. 

♦This  instruction  should  be  given  in  partial  taking  cases  when  evidence  has  been  received  that  the 
part  of  the  Property  not  taken  has  been  damaged  by  the  partial  taking,  and  cost-to-cure  evidence  has  been 
received. 

Ken-Crete  Products  Company  v.  State  Highway  Commission.  24  Wis.  2d  355  129  NW2d 
130(1964).  ‘  ' 
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Wis.  Stat.  §  32.09(6)(e). 

The  definition  of  “severance  damages”  is  taken  from  Arents  v.  ANR  Pipeline  Company.  2005  WI 
App.  61,  281  Wis.  2d  173,  189,  696  N.W.  2d  194  (Ct.  App.  2005). 

Justmann  v.  Portage  County.  278  Wis.  2d  487, 692  N.W.2d  273  (Ct.  App.  2004);  Alsumv.  WISDOT. 
276  Wis.  2d  654,  689  N.W.2d  68  (Ct.  App.  2004). 

Sec.  14A.04(1)  and  (2),  Nichols  on  Eminent  Domain  (3rd  Ed). 

See  also  Braun  v.  Wisconsin  Elec.  Power  Co..  6  Wis.2d  262,  267,  94  N.W.2d  593  (1959),  Renk  v. 
State  of  Wis..  52  Wis.2d  539,  191  N.W.2d  4  (1971);  and  Narloch  v.  State  of  Wis.  Dept  of  Transp..  115 
Wis.2d  419, 340  N.W.2d  542  (1983). 

Just  compensation  requires  compensation  not  only  for  the  value  of  the  portion  taken  but  also  for  the 
diminution  of  the  value  of  the  parcel(s)  from  which  it  is  severed.  Parks  v.  Wisconsin  Central  R.  Co..  33  Wis. 
413,  420  (1873),  citing  Bigelow  v.  West  Wis.  Rv.  Co..  27  Wis.  478  (1871). 
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8104  EMINENT  DOMAIN:  UNITY  OF  USE  -  TWO  OR  MORE  PARCELS 

In  considering  the  fair  market  value  of  both  the  entire  property  and  the  remaining 
property,  you  must  first  determine  whether  the  parcels  of  real  estate  owned  by  (plaintiff)  were 
used  as  a  single  unit,  or  whether  they  were  used  as  separate  units.  The  fact  that  the  parcels 
were  touching  does  not,  by  itself,  make  them  a  single  unit,  nor  does  the  fact  that  the  parcels 
were  not  touching,  by  itself,  make  them  separate  units.  You  may  consider  that  they  were 
touching  or  separated,  in  connection  with  all  the  credible  evidence  received  in  this  case,  in 
determining  whether  the  parcels  were  used  as  a  single  unit  or  as  separate  units. 

If  you  determine  that  two  or  more  parcels  of  real  estate  owned  by  (plaintiff)  were  used 
as  a  single  unit,  consider  the  taking  as  a  partial  taking  from  all  of  those  parcels  as  the  entire 
property. 

However,  if  you  determine  that  the  parcels  of  real  estate  owned  by  (plaintiff)  were 
used  as  separate  units,  you  will  then  make  your  determination  of  fair  market  value  only  with 
respect  to  the  parcel(s)  from  which  the  taking  occurred. 

In  determining  the  value  of  the  entire  property,  you  may  consider  it  as  a  single  amount 
or  as  the  sum  of  the  value  of  the  individual  parcels  making  up  the  entire  property. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006. 

The  instruction  is  based,  in  part,  on  Spiegelberg  v.  State  of  Wisconsin.  2004  AP  3384,  2006  WI 75 

(2006). 
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Separation  of  parcels  by  public  streets,  green  spaces,  or  buffer  zones,  does  not  necessarily  destroy 
unity  of  use.  City  of  Milwaukee  v.  Roadster  LLC.  265  Wis.2d518, 666  N.W.2d  524  (Ct.App.  2003).  Welch 
v.  Milwaukee  St.  P.R.R..  27  Wis.  108  (1870). 

Diversity  of  ownership  ordinarily  prevents  unity  of  use  as  a  matter  of  law;  however,  title  in  fee  to 
one  parcel  and  a  valid  leasehold  or  contractual  interest  in  another  is  sufficient  ownership  to  permit  proof  of 
unity  of  use  in  fact.  Jonas  v.  State.  19  Wis.  2d  638,  121  N.W.2d  235  (1963). 

Contiguity  of  parcels  does  not  necessarily  make  them  a  unit.  Lippert  v.  Chicago  &  N.W.  Rv.  Co.. 
170  Wis.  429,  175  N.W.  781  (1920). 
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8105  EMINENT  DOMAIN:  LANDS  CONTAINING  MARKETABLE  MATERIALS* 

You  have  heard  testimony  about  the  presence  of  (name  of  material)  (in/on)  the 
property,  (including  the  portion  taken  by  (defendant)).  Whether  the  presence  of  (name  of 
material)  affects  the  fair  market  value  of  the  property  on  (date  of  evaluation)  is  for  you  to 
determine. 

You  should  consider  the  presence  of  (name  of  material)  only  as  explaining  and 
supporting  the  opinions  given  of  the  fair  market  value  of  the  entire  property  immediately 
before  (and  the  remaining  property  after)  (date  of  evaluation).  You  should  not  consider  the 
value  of  (name  of  material)  separately  from  the  fair  market  value  of  the  property,  nor  should 
you  consider  or  value  it  as  potential  merchandise.  You  must  value  the  entire  property 
immediately  before  (and  the  remaining  property  after)(date  of  evaluation)  with  the  (name  of 
material)  (in/or)  on  the  property  given  such  consideration  as  you  determine  affects  the  fair 
market  value. 

COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  instruction  was  revised  in  2008. 

*This  instruction  may  be  used  in  either  total  or  partial  taking  cases.  In  partial  taking  cases,  add  the 
bracketed  language. 

Volbrecht  v.  State  Highway  Comm’n.  31  Wis.2d  640,  143  N.W.2d  429  (1966).  It  is  the  duty  of  the 
landowner  to  show  that  there  is  a  market  for  the  materials  on  or  in  the  property  (other  than  a  market  created 
by  the  particular  taking)  before  the  quantity  and  value  of  such  deposits  may  be  shown  to  the  jury  to  be  used 
as  a  factor  in  an  expert’s  opinion  of  value. 

See  also,  Rademann  v.  State  of  Wisconsin  Dept,  of  Transp.,  252  Wis.2d  191,  642  N.W.2d  600  (Ct. 
App.  2002)(regarding  valuation  of  quarry  property). 

See  also,  Ch.  14F  “Appropriation  and  Valuation  of  Mineral  Deposits.  Nichols  on  Eminent  Domain. 

3rd  Ed. 
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8107  EMINENT  DOMAIN:  SEVERANCE  DAMAGES;  UNITY  OF  USE 


This  instruction  was  revised  and  renumbered  Jl-Civil  8104  as  part  of  a  complete 
revision  of  the  eminent  domain  series  published  in  the  2007  supplement. 
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8110  EMINENT  DOMAIN:  CHANGE  IN  GRADE* 

You  have  heard  testimony  about  a  change  in  grade  on  the  property. 

A  change  in  grade  may  affect  the  fair  market  value  of  the  remaining  property.  If  the 
completed  public  project  changes  the  grade  of  the  remaining  property,  you  are  to  consider 
the  change  in  grade  when  you  determine  the  fair  market  value  of  the  remaining  property 
immediately  after  (date  of  evaluation)  as  if  the  public  project  was  completed  by  (date  of 
evaluation). 


COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  instruction  was  revised  in  2008. 

*This  instruction  is  to  be  used  only  in  partial  taking  cases.  Read  in  conjunction  with  Wis. 
Jl-Civil  8102.  See  also  Wis.  Stat.  §  32.09  (6)(f). 

There  can  also  be  a  change  in  grade  under  Wis.  Stat.  §  32.18  where  no  property  has  been  taken.  A 
modification  of  this  instruction  should  be  used  in  such  cases. 
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8111  EMINENT  DOMAIN:  ACCESS  RIGHTS 

The  term  “right  of  access”  has  been  used  during  the  trial.  Right  of  access  means  a 
right  of  the  owner  to  enter  or  leave  his  or  her  property  by  using  an  abutting  street  or 
highway,  without  obstruction. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  comment  was  updated  in  2015  and 
2020.  The  2020  revision  updated  case  law  citations. 

Wis.  Stat.  §  32.09(6)(b)  and  Wis.  Stat.  §  66.1035. 

The  following  statutes  and  cases  address  one  or  more  of  the  issues  where  access  to  a  property  is 
removed,  modified,  restricted  or  substituted  and  provide  a  basis  from  which  a  specific  instruction  may  be 
drafted. 


Wis.  Stat.  §  84.25;  Wis.  Stat.  §  84.295;  Wis.  Stat.  §  84.29;  Wis.  Stat.  §  83.027;  see  National  Auto 
Truckstop,  Inc,  v.  WISDOT,  263  Wis.  2d  649,  665  N.W.2d  198  (2003);  Narloch  v.  Department  of 
Transportation.  1 1 5  Wis.  2d  4 1 9,  430,  340  N.W.2d  542  ( 1 983);  Seefeldt  v.  WISDOT.  1 1 3  Wis.  2d  2 1 2, 
336  N.W.2d  182  (1983);  Surety  Savings  &  Loan  Association  v.  WISDOT,  54  Wis.  2d  438,  195  N.W.2d 
464  (1972);  Schneider  v.  State  of  Wisconsin,  51  Wis.  2d  458,  187  N.W.2d  172  (1971);  Hastings  Realty 
Corp.  v.  Texas  Co.,  29  Wis.  2d  305,  313,  137  N.W.2d  79  (1965);  Stephan  Auto  Body  v.  State  Highway 
Comm.,  21  Wis.  2d  363,  124  N.W.2d  3 19  (1963). 

Loss  of  Direct  Access;  Temporary  Limited  Easement.  For  a  decision  involving  the  loss  of 
direct  access  and  for  a  temporary  limited  easement,  see  1 18th  Street  Kenosha,  LLC  v.  Wisconsin  Dept,  of 
Transportation.  2014  WI  125,  359  Wis.2d  30,  856  N.W.2d  486. 
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8112  EMINENT  DOMAIN:  AIR  RIGHTS 

The  term  “air  rights”  has  been  used  during  the  trial.  Air  rights  means  a  right  of  the 
owner  to  the  air  space  above  the  property.  This  right  is  not  absolute.  The  right  extends  only 
to  that  part  of  the  air  space  necessary  for  a  full  and  complete  use  and  enjoyment  of  the 
property. 

COMMENT 

This  instruction  and  comment  were  approved  in  2006. 

Wis.  Stat.  §  114.03. 

Maitland  v.  Twin  City  Aviation  Corp..  254  Wis.  541,  545,  37  N.W.2d  74  (1949). 

See  also  sec.  5  Nichols  on  Eminent  Domain  3rd  Ed. 
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8115  EMINENT  DOMAIN:  SPECIAL  BENEFITS* 

The  term  “special  benefits”  has  been  used  during  the  trial.  Special  benefits  increase 
the  fair  market  value  of  the  remaining  property  after  (date  of  evaluation)  because  of  the 
(defendant) ’s  public  project. 

Special  benefits  are  different  from  “general  benefits.”  General  benefits  are  those 
benefits  that  are  enjoyed  by  the  community  as  a  result  of  (defendant)’ s  public  project. 
Special  benefits  arise  because  of  the  unique  relationship  between  the  remaining  property  and 
the  completed  public  project. 

Before  you  may  find  that  special  benefits  have  accrued  to  the  remaining  property,  you 
must  first  find  that  the  benefit  is  peculiar  to  the  remaining  property  and  provides  it  with  an 
uncommon  advantage.  You  need  not  find  that  the  remaining  property’s  use  has  changed. 

The  burden  of  proof  is  on  (defendant)  to  establish  that  the  remaining  property  received 
a  direct  and  immediate  special  benefit  because  of  the  public  project.  (Defendant)  must  show 
that  the  claimed  special  benefits  are  direct,  immediate  and  certain,  rather  then  remote  and 
speculative,  as  to  both  time  and  place. 

If  you  find  that  special  benefits  have  accrued  to  the  remaining  property,  you  should 
consider  the  special  benefits  in  answering  Question  2  of  the  Special  Verdict. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006.  The  instruction  was  revised  in  2008. 
*This  instruction  is  to  be  given  only  in  partial  taking  cases. 

Wis.  Stat.  §  32.09(3). 
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Red  Top  Farms  v.  State  Dept,  of  Transp.,  Div.  of  Highways,  111  Wis.  2d  822,  503  N.W.2d  354  (Ct. 
App.  1993). 

The  burden  is  on  the  condemnor  to  establish  “special  benefits.”  Heitpas  v.  State,  24  Wis.  2d  650, 
130  N.W.  2d  248  (1964);  Petkus  v.  State  of  Wis..  24  Wis.  2d  643,  130  N.W.2d  253  (1964). 

See  also  Real  Estate  Valuation  in  Litigation,  2nd  Ed.  Ch.  15,  pp.  323-350. 
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8120  EMINENT  DOMAIN:  COMPARABLE  SALES  APPROACH* 

You  have  heard  testimony  about  other  sales  [and  contracts]  to  assist  you  in 
determining  the  fair  market  value  of  the  property  on  (date  of  evaluation)  [and/or  the  fan- 
market  value  of  the  remaining  property  immediately  after  (date  of  evaluation),  as  if  the  public 
project  had  been  completed  by  (date  of  evaluation)]. 

In  determining  fair  market  value,  you  may  consider  the  price  and  other  terms  and 
circumstances  of  any  good  faith  sale  of  [or  contract  for  the  sale  of]  comparable  property.  A 
sale  [or  contract]  is  comparable  if  it  was  made  within  a  reasonable  time  before  or  after  (date 
of  evaluation)  and  if  that  property  is  sufficiently  similar  with  respect  to  location,  situation, 
usability,  improvements  and  other  characteristics  to  warrant  a  reasonable  belief  that  it  is 
comparable  to  the  property  [or  remaining  property]  being  valued. 

You  are  to  consider  all  the  elements  of  similarity  and  dissimilarity  in  deciding  whether 
the  other  sales  [or  contracts]  assist  you  in  determining  the  fair  market  value  of  the  property 
on  (date  of  evaluation)  [and/or  the  fair  market  value  of  the  remaining  property  immediately 
after  (date  of  evaluation)  as  if  the  public  project  had  been  completed  by  (date  of  evaluation)]. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006  and  revised  in  2008. 

*The  bracketed  language  is  to  be  used  in  partial  taking  cases. 

Wis.  Stat.  §  32.09  (lm). 

See  Calawav  v.  Brown  County.  202  Wis.  2d  736, 553  N.W.2d  809  (Ct.  App.  1 996)(citing  Kamrowski 
v.  State  of  Wis.,  37  Wis. 3d  195,  201-02,  155  N.W.2d  125,  129  (1967));  Rademann  v.  State  Dept,  of 
Transportation.,  252  Wis.  2d  191,  642  N.W.2d  600  (Ct.  App.  2002);  Alsum  v.  Wisconsin  Dept,  of 
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Transportation,  276  Wis.  2d  654,  689  N.W.2d  68  (Ct.  App.  2004);  Justmann  v.  Portage  County,  278  Wis. 
2d  487, 692  N.W.2d  273  (Ct.  App.  2004)  and  Rosen  v.  Milwaukee.  72  Wis.  2d  653, 242  N.W.2d  681,  (1976). 

Income  Approach  to  Valuation.  The  trial  judge  must  decide  if  evidence  on  the  income  approach 
is  admissible.  See  Hoekstra  v.  Guardian  Pipeline,  2006  WI  App  245,  298  Wis. 2d  165,  726  N.W.2d  648; 
Alsum  v.  Wisconsin  Dept,  of  Transportation,  276  Wis. 2d  654,  689  N.W.2d  68  (Ct.  App.  2004);  National 
Auto  Truckstops,  Inc,  v.  State,  Dept,  of  Transportation,  263  Wis.  2d  649,  665  N.W.  2d  198  (2003); 
Wisconsin  Dept,  of  Transportation,  supra;  Rademann  v.  State  Dept,  of  Transportation.  252  Wis.  2d  191,642 
N.W. 2d  600  (Ct.  App.  2002). 

See  also  the  comment  to  Wis  Jl-Civil  8130. 
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8125  EMINENT  DOMAIN:  INCONVENIENCE  TO  LANDOWNER 


This  instruction  was  withdrawn  in  the  2007  supplement  when  a  revision  of  the  entire 
eminent  domain  series  was  published. 
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8130  EMINENT  DOMAIN:  INCOME  APPROACH 

Evidence  has  been  received  during  this  trial  as  to  the  fair  market  value  of  (the  subject 
property)  based  on  the  income  approach.  Under  the  income  approach,  the  amount  of  future 
net  income  the  owner  of  (the  subject  property)  could  reasonably  expect  to  receive  is  first 
determined.  The  net  income  is  then  capitalized  at  (divided  by)  an  appropriate  rate  of  return 
to  arrive  at  the  value  of  the  property.  The  appropriate  rate  of  return  is  the  rate  that  a  prudent 
investor  would  expect  to  receive  on  his  or  her  investment.  In  considering  this  evidence,  you 
should  consider  only  the  income  which  was  produced  by  the  property,  not  income  produced 
as  a  result  of  the  owner’s  particular  labor  or  skill. 


COMMENT 

This  instruction  and  comment  were  approved  in  2008.  In  2007,  an  instruction  entitled 
“Capitalization  of  Rental  Income”  and  numbered  Wis  Jl-Civil  8130  was  withdrawn. 

This  instruction  would  be  used  only  in  cases  where  the  Court  determines  that  income  evidence  is 
admissible.  The  second,  third,  and  fourth  sentences  of  this  instruction  are  taken  from  5  Nichols  on  Eminent 
Domain  Sec.  19.01  at  19-3.  The  fifth  sentence  is  taken  from  Alsum  v.  Wisconsin  Dept,  of  Transportation. 
2004  WI  App.  196,  276  Wis. 2d  654,  689  N.W.2d  68.  Under  Wisconsin  law,  income  evidence  is  generally 
not  admissible  to  prove  the  value  of  property  taken  by  eminent  domain  where  comparable  sales  data  is 
available.  National  Auto  Truckstops,  Inc,  v.  Wisconsin  Dept,  of  Transportation,  263  Wis. 2d  649,  665 
N.W.2d  198  (2003).  However,  there  are  three  exceptions  to  the  general  rule  of  inadmissibility  of  income 
evidence:  (1)  when  the  character  of  the  property  is  such  that  profits  are  produced  without  the  labor  and  skill 
of  the  owner,  (2)  when  the  income  reflects  the  property’s  chief  source  of  value,  and  (3)  when  the  property 
is  so  unique  that  comparable  sales  are  not  available.  Vivid.  Inc,  v.  Fiedler,  219  Wis. 2d  764,  580  N.W.2d  644 
( 1998);  Alsum  v.  Wisconsin  Dept,  of  Transportation,  supra. 


©2008,  Regents,  Univ.  of  Wis. 


1 


8135 


WIS  JI-CIVIL 


8135 


8135  EMINENT  DOMAIN:  COST  APPROACH 

Y ou  have  heard  testimony  that  under  the  cost  approach  to  the  valuation  of  property, 
the  value  of  the  land  is  added  to  what  it  would  cost  to  replace  the  building  and  improvements 
on  the  property,  as  reduced  by  depreciation.  Evidence  has  been  received  to  assist  you  in 
determining  the  fair  market  value  of  the  property  immediately  before  (date  of  evaluation) 
[and/or  the  fair  market  value  of  the  remaining  property  immediately  after  (date  of  evaluation) 
as  if  the  public  project  had  been  competed  by  (date  of  evaluation)]. 

Cost  of  replacement  means  the  cost  to  rebuild  the  building  and  improvements  on  the 
property  on  (date  of  evaluation)  so  that  the  new  facility  has  the  same  utility  as  the  property 
being  valued.  The  cost  of  replacement  new  is  not  reproduction  cost,  which  is  the  cost  to 
build  a  replica. 

Depreciation  includes  three  elements:  physical  depreciation,  economic  obsolescence 
and  functional  obsolescence. 

1 .  Physical  depreciation  represents  that  loss  in  value,  if  any,  caused  by  the  wear  and 
tear  which  the  building  and  improvements  have  experienced  since  their  construction. 

2.  Economic  obsolescence  means  that  loss  in  value,  if  any,  caused  by  factors  outside 
the  property  itself,  such  as  changes  in  the  neighborhood. 

3.  Functional  obsolescence  means  that  loss  in  value,  if  any,  caused  by  aspects  of  the 
building  and  improvements  themselves,  such  as  their  design  or  style,  which  may  reduce  the 
desirability  of  the  building  and  improvements  in  the  marketplace  or  which  may  reduce  the 
capability  of  the  building  and  improvements  to  be  fully  and  efficiently  used  for  their  proper 
function. 
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You  may  determine  the  value  of  the  property  as  of  (date  of  evaluation)  [and/or  the  fair 
market  value  of  the  remaining  property  immediately  after  (date  of  evaluation)  as  if  the  public 
project  had  been  completed  by  (date  of  evaluation)]  by  subtracting  the  amount  of 
depreciation  you  have  concluded  exists  from  the  cost  of  replacement  of  the  building  and 
improvements  on  the  property  and  adding  the  land  value  you  have  determined. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006  and  revised  in  2008. 

Definitions  of  “replacement  cost”  and  “reproduction  cost”  are  found  in  Milwaukee  Rescue  Mission. 
Inc,  v.  Redevelopment  Authority  of  the  City  of  Milwaukee,  161  Wis.  2d  472, 482,468  N.  W.  2d  663  (1991). 

See  secs.  20.02, 20.04,  Nichols  on  Eminent  Domain  (3rd  Ed.)  and  Appraisal  of  Real  Estate  (12*  Ed.), 
pp.  357-58,  403-414. 

Date  of  Evaluation.  For  a  discussion  of  the  date  of  evaluation,  see  the  comment  to  Wis 
Jl-Civil  8100. 

Income  Approach  to  Valuation.  The  trial  judge  must  decide  if  evidence  on  the  income  approach 
is  admissible.  See  Hoekstra  v.  Guardian  Pipeline,  2006  WI  App  245,  298  Wis. 2d  165,  726  N.W.2d  648; 
Alsum  v.  Wisconsin  Dept,  of  Transportation,  276  Wis. 2d  654,  689  N.W.2d  68  (Ct.  App.  2004);  National 
Auto  Truckstops,  Inc,  v.  State  of  Dept,  of  Transportation.  263  Wis.  2d  649,  665  N.W.  2d  198  (2003); 
Rademann  v.  State  Department  Transportation.  252  Wis.  2d  191,  642  N.W. 2d  600  (Ct.  App.  2002). 

See  also  the  comment  to  Wis  Jl-Civil  8130. 
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8140  EMINENT  DOMAIN:  LEGAL  NONCONFORMING  USE,  LOT  OR 

STRUCTURE  (DEFINITIONS) 

You  have  heard  testimony  during  the  trial  using  the  term 
[legal  nonconforming  use] 

[legal  nonconforming  lot] 

[legal  nonconforming  structure] 
to  describe  a  characteristic  of 
[the  property] 

[the  remaining  property] 

The  entire  property  and  the  remaining  property] 

A  legal  nonconforming  [use]  [lot]  [structure]  is  a  [use]  [lot]  [structure]  which  was 
legally  permitted  on  (date  of  taking)  because  it  was  legal  when  it  was  created,  but  which 
would  not  be  permitted  under  the  zoning  regulations  in  effect  on  (date  of  taking)  if  it  were 
to  be  first  proposed  on  (date  of  taking). 

COMMENT 

This  instruction  and  comment  were  approved  in  2006. 

Wis.  Stat.  §  32.09(6)(d). 

Loeb  v.  Board  of  Regents.  29  Wis.  2d  159,  138  N.W.2d  227  (1965). 
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8145  EMINENT  DOMAIN:  ASSEMBLAGE 


You  have  heard  testimony  that  the  highest  and  best  use  of  the  property  is  for  it  to  be 
assembled  with  other  property  for  an  integrated  use.  Before  you  may  value  the  property  for 
such  a  highest  and  best  use,  you  must  first  determine  that  the  use  is  reasonably  probable  and 
not  speculative  or  remote. 


COMMENT 

This  instruction  and  comment  were  approved  in  2006. 

Assemblage  may  apply  even  though  the  owner  whose  property  is  being  condemned  is  not  the  owner 
of  the  parcel  to  be  assembled.  Clarmar  Realty  Co..  Inc,  v.  Redevelopment  Authority  of  the  City  of 
Milwaukee.  129  Wis.  2d  81,  383  N.W.2d  890  (1986). 

Assemblage  and  plottage  are  related  terms.  “Sometimes  highest  and  best  use  results  from  assembling 
two  or  more  parcels  of  land  under  one  ownership.  If  the  combined  parcels  have  a  greater  unit  value  than  they 
did  separately,  plottage  value  is  created.  Plottage  is  an  increment  of  value  that  results  when  two  or  more  sites 
are  combined  to  produce  a  larger  site  with  greater  utility.”  The  Appraisal  of  Real  Estate.  1 2th  Edition,  p.  197. 
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A 

Abettor,  liability  of,  battery,  2007 
Abrogation  of  tort  immunities. 

Law  Note,  2900 
Absent  witness,  410 
Abuse  of  privilege 

defamation,  nonconstitutional  conditional 
privilege,  2507 

defamation,  constitutional,  2511,2513 
malicious  prosecution,  2552 
Abuse  of  process,  2620 
Access  rights,  defined,  eminent  domain,  8111 
Accident,  unavoidable,  1 000 
Accrual  of  claim,  950 

Activation  of  latent  disease  or  condition,  1720 
Adult  and  child,  comparative  negligence,  1582 
Adult  child,  death  of,  pecuniary  loss,  1885 
Adverse  possession 
elements,  8060 
burden  of  proof,  200 
Advice  of  counsel  as  defense,  malicious 
prosecution,  2610 
Agency 

agent’s  duty  to  principal,  4020 
apparent  authority  of  agent,  4005 
defined,  4000 
driver  of  automobile,  1 600 
general  agent,  defined,  400 1 
implied  authority  of  agent,  4010 
independent  contractor,  definition,  4060 
master-servant,  Six;  Scope  of  employment 
ratification  by  principal  of  agent’s  acts,  40 1 5 
servant.  See  Scope  of  employment 
special  agent,  defined,  4002 
termination,  general,  4027 
termination,  notice  to  third  party,  4028 
volunteer,  without  compensation,  4025 
Agent,  negligence  of  insurance,  1023.6 
Aggravation  of  injury,  damages 

injury  because  of  medical  malpractice,  1710 
latent  disease  or  condition,  1720 
preexisti  ng  i  nj  ury,  1715 


Agreement,  See  also  Contracts 
defined,  30 1 0 

release,  avoidance  of  for  mutual  mistake  of  fact,  30 1 2 
supplemental  instruction  on,  195 
Air  rights,  defined,  eminent  domain,  8112 
Alcohol,  See  also  Negligence 

negligence  of  person  consuming,  1035 
(comment) 

test  for,  in  blood,  1008 
Alcoholic,  commitment  of,  7070 
Allergy  of  user,  implied  warranty,  3209 
Alley,  emerging  from 
stop,  1330 

stop  and  yield  right  of  way,  1270 
yield  right  of  way,  1 175 
Ambiguous  contracts,  3051 
Animal  (dog)  owner’s  or  keeper’s  liability 
common  law,  1391 
statutory,  1390 
Animals,  right  of  way,  1200 
Apparent  authority,  agency,  4005 
Application  for  insurance.  See  Insurance 
Approachingcar 

at  intersection,  defined,  I  1 95 
on  highway,  defined,  1 205 

Approaching  nonarterial  intersections,  right  of  way,  1 155 
Approaching  or  entering  intersection  about  same 
time,  1 157 

Approach  of  emergency  vehicle,  right  of  way,  1210 
Arguments  of  counsel 

instruction  at  close  of  evidence,  1 10 
preliminary  instruction,  50 
Arrest 

defined,  2115 

excessive  force  in,  2008,  2 1 55 
false,  21 15 

without  a  warrant,  reasonable  grounds,  2115 
Arterial,  driver  on,  right  of  way,  1090 
Artificial  condition  as  attractive  nuisance,  1011 
Asking  questions,  by  juror,  57 
Assault,  2004 

Assumption  of  due  care  by  highway  user,  1030 
Assumption,  of  duty,  voluntary,  1397 
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Attorney,  See  also  Counsel 
fees,  3760 
malpractice,  1023.5 
status  as  a  specialist,  1023. 5A 
Attractive  nuisance,  1011,  8025 
Audible,  defined,  1210 
Authority 

apparent,  agency,  4005 
implied,  agency,  4010 
Automobile,  See  also  Vehicles 
damage  to,  1805 

defective  condition  of,  host’s  liability,  1032 
driver  of,  agency,  1 600 
joint  adventure  (enterprise),  1610 
Lemon  Law,  3300,  3301,  3302,  3303,  3304 
loss  of  use,  damages 
not  repairable,  1 80 1 
repairable,  1800 

Magnuson-Moss  Act  claim,  3310 
owner’s  permission  for  use  of,  3 1 12 
racing  of,  1 1 07 

Avoidance  of  contract  for  mutual  mistake  of  fact,  3072 

B 

Backing,  lookout,  1060 

Bad  faith  by  insurance  company,  2760,  2761,  2762 
Bailment 

defined,  1025.5 

duty  of  bailee  under  for  mutual  benefit,  1 025.7 
duty  of  bailor  for  hire,  1025.6 
negligence  of  bailee  may  be  inferred,  1026 
negligence  of  carrier  presumed,  1 026.5 
Bailor,  negligence  of  gratuitous,  1025.8 
Battery, 

defense  of  property,  2006.5 
defined,  2005 

excessive  force  in  arrest,  2008,  2155 
liability  of  aider  and  abettor,  2007 
offensive  contact  2005.5 
punitive  damages,  1708 
self-defense,  2006 
sports  participant,  injury,  2020 
Bell,  railroad,  duty  to  ring  within  municipality,  1402 
Belt,  safety,  failure  to  use,  1277 
Benefit-of-the-bargain,  2405,  2405.5 
Benefits,  special,  defined,  eminent  domain,  8115 


Bifurcation,  punitive  damages,  1707.1  (comment) 

Blind  persons 
duty  of,  1050 
right  of  way,  1170 
Blood  test  for  alcohol,  1008 

Brakes,  equipment,  and  maintenance  of  vehicles,  1 054 
Breach  of  contract,  3053 

by  purchaser,  damages,  3750 
by  seller,  damages,  3755 
Breach  of  warranty,  See  Products  liability 
Building 

abutting  on  a  public  highway,  owner's  duty,  8030 
public,  negligence  of  owner,  safe-place  statute,  1904 
Building  contractor,  negligence  of,  1022.4 
Building  contracts,  damages,  3700,  3701 
Burden  of  proof.  See  Evidence 
Bus,  school 

flashing  red  signals,  1133 
stopped  on  highway,  1 132 
Business 

defined,  safe-place  statutes,  1910 
defined,  strict  liability  (products),  3264 
injury  to,  2820,  2822 

liability  of  proprietor,  patron  injured,  act  of 
third  person,  8045 

loss  of  profits,  damages,  1750.2,  1754,  1780 
nuisance  arising  out  of  operation  of,  1 924 
Buyer,  duty  of,  3254 
Bystander  recovery,  1510 

c 

Camouflage 
lookout,  1056 
speed,  1320 

Capitalization  of  rental  income,  eminent  domain,  8130 

Care,  ordinary,  varies  with  circumstances,  1020 

Caregiver,  duty  of,  1 02 1 

Carrier,  common,  1025 

Castle  Doctrine,  2006.2 

Cause 

defined,  1500 

informed  consent  cases,  1023.1,  1023.3,  1023.16, 
1023.17 

normal  response,  1 50 1 

probable  cause,  malicious  prosecution,  2605 

proximate,  1500 
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Cause  (continued) 

relation  of  collision  to  physical  injury,  1 506 
risk  contribution  theory,  3295 
where  cause  of  death  is  in  doubt,  1505 
Charge  after  verdict,  1 97 
Chemical  tests,  intoxication,  1 008 
Child 

and  adult,  comparative 
negligence,  1582 
attractive  nuisance,  101 1,  8025 
death  of  adult  child,  pecuniary  loss,  1885 
death  of  child,  parents’  loss  of  society  and 
companionship,  1895 
death  of  minor  child,  pecuniary  loss,  1890 
driver’s  duty  when  present,  1 045 
injury  to,  parents’  damages 

for  loss  of  child’s  services,  1 835 
for  loss  of  society  and 
companionship,  1837 
for  medical  expenses,  1 840 
for  services  rendered  to  child,  1 845 
injury  to  parent,  1838 

loss  of  society  and  companionship  for  death  of 
parent,  1897 
negligence  of,  1010 

negligence  of  child  compared  with  adult,  1582 
parents’  duty 

negligent  entrustment,  1014 
to  control,  1013 
to  protect,  1012 
trespasser,  8025,  8027 
Chiropractor 

determining  treatability,  1023.9 
duty  to  inform  patient,  1023.15,  1023.16,  1023.17 
negligence  of,  1023.8,  1023.9 
Circumstantial  evidence,  230 
Civil  rights.  See  Federal  civil  rights 
Civil  theft 

by  contractor,  2722 

by  contractor  of  movable  property  of  another,  2420 
Closing  instruction,  190,  191 
Collateral  source,  1756,  1757 
College  degree,  delay  in  obtaining,  1760 
Commitment 

of  a  mentally  disabled  person,  7050 
of  an  alcoholic,  7070 

Common  carrier,  negligence  of,  defined,  1 025 
Common  motor  carrier 
defined,  1339 

stop  at  all  railroad  crossings,  1339 
Common  scheme  or  plan,  1740 
Comparable  sales,  eminent  domain,  8120 


Comparative  negligence 
adult  and  child,  1582 
basis  of  comparison,  1580,  1585,  1590 
multiple  driver-multiple  guest  comparison,  1591 
recommended  questions,  1 592 
when  negligence  or  cause  question  has  been 
answered  by  the  court,  1595 
Compensatory  damages.  See  Damages 
Computer  use,  by  jurors,  50 
Concerted  action,  1740 
Condemnation,  See  Eminent  domain 
Conditional  privilege 

defamation,  abuse  of,  2509 
emergency  vehicle,  1 03 1 
invasion  of  privacy,  abuse  of,  2552 
Consortium,  defined,  1815 
Conspiracy 

affiliated  corporations,  between,  2808 
defined,  2800 

evidence  of  to  be  viewed  as  a  whole,  2806 
indirect  proof,  2802 
injury  to  business,  2820,  2822 
overt  acts,  28 1 0 
proof  of  membership,  2802 
restraint  of  will,  2822 
Construction  workers,  right  of  way,  1265 
Constructive  eviction,  3095 
Consumer,  duty  of,  3254 
Contact  sports  injury,  2020 
Contractor 

building,  contract  damages,  3701,  3700 
building,  negligence  of,  1022.4 
independent,  defined,  4060 
liability  of  one  employing,  1022.6 
theft  by,  2722 
Contracts 

abandonment,  mutual,  3078 
agreement,  3010 
ambiguous  provisions,  305 1 
avoidance  for  mutual  mistake  of  fact,  3072 
breach,  3053 

by  purchaser,  damages,  3750 
by  seller,  damages,  3755 
buildingcontracts,  damages,  3700 
consideration,  3020 
damages,  out-of-pocket  rule,  3710 
definiteness  and  certainty,  3022 
definitions  —  “bona  fide,”  3045 
demand  for  performance,  3054 
duration,  3049 
estoppel,  3074 
frustration  of  purpose,  3070 
good  faith,  3044 

hindrance  or  interference  with  performance,  3060 
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Contracts  (continued) 
implied  contract 
general,  3024 

promise  to  pay  reasonable  value,  3026 
unjust  enrichment,  3028 
implied  promise  of  no  hindrance,  3046 
impossibility 

act  of  God,  3066 

disability  or  death  of  a  party,  3067 
original,  3061 
partial,  3063 
superior  authority,  3065 
supervening,  3062 
temporary,  3064 
insurance  contracts.  See  Insurance 
interference  with,  2780 
integration  of  several  writings,  3040 
landlord-tenant,  3095 
modification 

by  conduct,  3032 
by  mutual  assent,  3030 
novation,  3034 
offer 

acceptance,  3014 
making,  3012 
rejection,  3016 
revocation,  3018 

partial  integration,  contract  partly  written,  partly 
oral,  3042 

real  estate  listing  contract 

broker’s  commission  on  sale  subsequent  to 

expiration  of  contract  containing  “extension” 
clause,  3090 

termination  for  cause,  3088 
validity,  performance,  3086 
rescission  for  nonperformance,  3076 
sale  of  goods,  delivery  or  tender  of  performance,  3056 
subsequent  construction  by  parties,  3050 
substantial  performance,  3052 
termination  of  servant’s  employment 

additional  consideration  provided  by  servant,  3084 
employer’s  dissatisfaction,  3083 
indefinite  duration,  3082 
time  as  an  element,  3048 
tortious  interference  with,  2780 
voidable  contracts,  duress,  fraud, 
misrepresentation,  3068 
waiver,  3057 

waiver  of  strict  performance,  3058 


Contribution,  risk,  3295 
Contributory  negligence 
defined,  1007 
highway  defect,  1 048 
of  guest 

intoxication,  1035 
failure  to  protect,  1 047 
placing  self  in  position  of  danger,  1049 
of  mentally  disabled  person,  1007,  1385.5 
of  patient  and  informed  consent,  1007,  1023.4 
of  pedestrian,  sidewalk  defect,  1049 
of  rescuer,  1007.5 

Control  and  management.  See  M anaaement  and  control 
Controlled  intersection,  right  of  way,  1150 
Conversion 
damages,  220 1 

destruction  of  property,  2200.2 
dispossession,  2200 
failure  to  return  upon  demand,  2200. 1 
Corporate  officers,  liability  of,  1 005 
Costs,  reproduction,  eminent  domain,  8125 
Counsel 

advice  of,  as  defense,  malicious  prosecution,  26 1 0 
arguments  of,  110 
objection  of,  115 

reference  to  insurance  company,  125 
Course  of  dealing,  implied  warranty,  3203,  3206 
Court 

appreciation  of  jury’s  services,  197 
damage  question  answered  by,  150 
demeanor  of,  1 20 

finding  in  special  verdict  that  one  or  more  parties  at 
fault,  108 

negligence  question  answered  by,  155 
order  striking  testimony,  130 
reference  to  insurance  company,  125 
Credibility  of  witnesses,  50,  215 
Credible  evidence,  defined,  200 
Crops,  damages  for  injury  to,  1806 
Crossing  arterial  highway,  lookout,  1065 
Crossing,  railroad 

duty  of  railroad  to  maintain  open  view,  141 1 
duty  of  train  crew,  1405 

Crossing  roadway,  pedestrian's  duties.  See  Right  of  way 
Crosswalk,  pedestrian’s  rights  and  duties.  See 
Right  of  way 

Custom  and  usage,  evidence  of  in  determining 
negligence,  1019 
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Damages 

activation  of  latent  disease  or  condition,  1720 
aggravation  of  injury  because  of  medical 
malpractice,  1710 

aggravation  of  preexisting  injury,  1715 

attorney  fees,  3760 

automobile 

loss  of  use,  1800 
property,  1805 
breach  of  contract 
building  contracts,  3700,  3701 
burden  of  proof,  202 
by  purchaser,  3750 
by  seller,  3755 
bystander,  1510 
collateral  source,  1756,  1757 
common  scheme  or  plan,  1740 
compensatory,  burden  of  proof  as  to,  202 
condemnation.  See  Eminent  domain 
consortium,  1815 
contracts 

building,  3700 
breach  by  purchaser,  3750 
breach  by  seller,  3755 
general,  3710 
conversion,  220 1 
crops,  1806 

damage  question  answered  by  the  court,  1 50 
death,  wrongful 

estate’s  recovery  for  medical,  hospital,  and  funeral 
expenses,  1850 

estate’s  recovery  for  pain  and  suffering,  1855 
of  adult  child,  pecuniary  loss,  1885 
of  child,  parents’  loss  of  society  and 
companionship,  1895 
of  husband,  all  items,  1861 
of  minor  child,  pecuniary  loss,  1 890 
of  parent, 

loss  of  society  and  companionship,  1897 
pecuniary  loss,  1880 

of  spouse,  loss  of  society  and  companionship,  1870 
of  wife,  medical,  hospital,  and  funeral  expenses,  1875 
of  wife,  pecuniary  loss,  1861 
defamation 

compensatory,  2516 
punitive,  2520 

disability,  past  and  future,  personal  injury,  1750.1, 
1750.2,  1766,  1767,  1768 


Damages  (continued) 

divisible  injuries  from  nonconcurrent  or  successive 
torts,  1722 
dog  bite,  1390 
duty  to  mitigate,  1730,  1731 
earnings,  loss  of,  as,  1760,  1762 
effects  of  inflation,  1797 
eminent  domain 

change  in  grade,  8110 
loss  of  access,  8110 
severance,  8 1 05 
unit  rule,  8100,  8101 
unity  of  use,  two  or  more  parcels,  8107 
emotional  distress,  1770 
enhanced  injury,  1723 
estate’s  recovery,  1850,  1855 
fraud  and  deceit.  See  Misrepresentation 
future  profits,  3725 
general  instruction  on,  1700 
incidental,  3720 
income,  loss  of,  as  1760,  1762 
income,  not  taxable  as,  1735 
in  general,  1700 

injury  to  child,  parents’  damages 
for  loss  of  child's  services,  1 835 
medical  expenses,  1 840 
services  rendered  to  child,  1 845 
injury  to  a  growing  crop,  1806 
injury  to  parent,  1838 
injury  to  spouse 

loss  of  consortium,  1815 
medical  and  hospital  expenses,  1825 

wife’s  responsibility  for  her  own,  1830 
nursing  services,  1820 
loss  of  consortium,  1815 
loss  of  expectation,  3735 
misrepresentation 

basis  for  liability  and  damages,  2400 
fraud  and  deceit,  measure  of  damages  in  sale  or 
exchange  of  property,  2405 
negligence,  out-of-pocket  rule,  fraud,  2406 
strict  responsibility,  2405.5 
mitigate,  duty  to,  1730,  1731 
nominal,  1810 
not  taxable  as  income,  1735 
personal  injury 

aggravation  or  activation  of  latent  disease  or 
condition,  1720 

aggravation  of  injury  because  of  medical 
malpractice,  1710 

aggravation  of  preexisting  injury,  1715 
disability,  1750.1,  1750.2,  1766,  1767,  1768 


©2020,  Regents,  Univ.  ofWis. 


5 


INDEX 


WIS  JI-CIVIL 


Damages  (continued) 

earning  capacity,  impairment  of,  1750.1,  1750.2, 
1760,  1762 
earnings,  loss  of 

delay  in  obtaining  a  degree,  1760 
future,  1762 
past,  1760 
professional,  1785 

injuries  from  nonconcurrent  or  successive  torts,  1722 
life  expectancy  and  mortality  tables,  1795 
loss  of  business,  profits,  1760,  1762 
loss  of  professional  earnings,  1760,  1762 
malpractice,  lack  of  informed  consent,  1741 
malpractice,  offsettingbenefit,  1 742 
medical  and  hospital  expenses 
future,  1750.1,  1750.2,  1758 
past,  1750.1,  1750.2,  1756,  1757 
pain  and  suffering 

future,  1750.1,  1750.2,  1767,  1768 
past,  1750.1,  1750.2,  1766,  1768 
traumatic  neurosis,  1770 
present  value  of  future  damages,  1 796 
property 
automobile 

damage  to,  1804 
loss  of  use,  1800 
personal 

damage  to,  1804 
destruction  of,  1 803 
punitive 

when  awarded,  1707,  1707.1 
defamation,  2520 
products  liability,  1707A,  1707.2 
question  answered  by  the  court,  150 
severance 

change  in  grade,  8110 
defined,  8105 
loss  of  access,  8110 

subsequent  event  causing  further  injury,  1725 
termination  of  real  estate  listing  contract  by  seller, 
broker’s  recovery,  3740 
Deaf  person,  duty  of,  1 050 
Dealership,  See  Fair  Dealership  Law  this  index. 

Death 

cause  of  in  doubt,  1 505 
of  adult  child,  pecuniary  loss,  1885 
of  child,  parents’  loss  of  society  and 
companionship,  1895 
of  husband,  all  items,  1 86 1 
of  minor  child,  pecuniary  loss,  1890 
of  parent, 

pecuniary  loss,  1880 
society  and  companionship,  1897 
of  spouse,  loss  of  society  and  companionship,  1 870 


Death  (continued) 

of  wife,  medical,  hospital,  and  funeral  expenses,  1875 
of  wife,  pecuniary  loss,  1861 
presumption  of  due  care,  353 
Deceive,  defined,  3 1 05 
Defamation 

compensatory  damages,  2516 

conditional  privilege,  abuse  of  privilege,  2507 

defined,  2501 

express  malice,  2513 

Law  Note,  2500 

media  defendant,  abuse  of  constitutional  privilege,  2509 
private  individual  versus  media  defendant,  2509 
private  individual  versus  private  individual,  250 1 
public  figure,  25 1 1 
punitive  damages,  2520 
truth  as  defense,  2505,  2505A 
Defective  condition  of  car,  host’s  liability,  1032 
Defects 

highway,  8035 

contributory  negligence,  1048 
if  known  in  a  product,  then  no  implied  warranty,  3207 
sidewalk,  8035 

contributory  negligence,  1049 
Defense  of  property,  2006.5 
Degree,  delay  in  obtaining,  1760 
Deliberation,  process  of,  191 
Demeanor  of  judge,  jury  to  ignore,  120 
Dentist 

duty  to  inform  patient,  1023.15-1023.17 
negligence  of,  1023.14 

Depositions,  use  of,  See  Preliminary  instructions 
before  trial 

Destruction  of  personal  property,  1 803 
Deviation 

ascertainment  that  movement  can  be  made  with 
reasonable  safety,  1354 
from  clearly  indicated  traffic  lanes,  1355 
signal  required,  1350 
Directional  signals,  1350 

Disability,  damages,  1750.1,  1750.2,  1766,  1767,  1768 
Disabled  vehicle,  parking,  1 1 25 
Discharge,  wrongful,  2750 
Discovery,  950 

Disease  or  condition,  latent,  aggravation  or  activation  of, 
damages,  1720 

Dissenting  jurors,  to  sign  verdict,  180 
Distance  between  front  and  rear  car,  1112 
Divided  highway,  pedestrians’  rights,  1 160 
Divisible  injuries,  1722 
Doctor,  See  Physician 
Dog  bite,  1390 

Dog  owner  or  keeper,  liability  of 
common  law,  1391 
statutory,  1390 

Domestic  partner,  1861,  1870  (comment) 
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Double  damages,  dog  bite,  1390 

Drinking  by  driver  or  guest,  relation  to  negligence,  1 035 

Driver  of  automobile 

drinking  by,  relation  to  negligence,  1035 
duties 

approaching  intersection  when  yellow  light 
shows,  1 192 

at  railroad  crossing,  1336,  1337 
entering  intersection  with  green  light  in  his 
favor,  1191 

following  another,  1112 
preceding  another,  lookout,  1114 
preceding  another,  slowing  or  stopping, 
signalling,  1113 
when  children  present,  1 045 
inattentive,  1070 
obstructed  view,  1310 
position  on  right  side  of  roadway  and 
exceptions,  1135,  1140 
seat  belt  negligence,  1277 
as  servant,  1 600 
scope  of  employment,  1605 
Driver’s  manual,  use  by  jury,  255 
Driveway 

emerging  from  a  private  driveway  or  other  nonhighway 
access,  1355 
left  turn  into,  1352 
Due  care,  by  highway  users 
right  to  assume,  1030 
presumption  of,  353 
Duties,  Sre  entries  under  specific  titles 
Duty  to  inform  patient 
cause,  1023.3,  1023.17 
chiropractor,  1023.15-1023.17 
dentist,  1023.15-1023.17 
medical,  1023.1-1023.4 
optometrist,  1023.15-1023.17 
podiatrist,  1023.15-1023.17 
special  verdict,  1023.1,  1023.16 
Duty  to  sound  horn,  nonstatutory,  1096 
Duty,  voluntary  assumption  of,  1397 

E 

Earnings,  loss  of 

business  profits,  1750.1,  1750.2,  1760,  1762 
delay  in  obtaining  degree,  1760 
impairment  of  eamingcapacity,  future,  1762 
past,  1750.1,  1750.2,  1760 
professional,  1760,  1762 
Economic  loss  doctrine,  2419 
Economic  waste,  3700 
Emergency  doctrine,  1 105  A 

Emergency  vehicle,  approach  of,  right  of  way,  1210 
Emergency  vehicle,  conditional  privilege,  103 1 


Emerging  from  alley  or  other 

nonhighway,  1175,  1270,  1330,  1335 
Emergingffom,  defined,  1270 
Eminent  domain,  8100-8145 
access  rights,  defined,  8111 
air  rights,  defined,  8112 
assemblage,  8145 

capitalization  of  rental  income,  8 1 20 
change  in  grade,  8110 
comparable  sales,  8120 
cost  approach,  8135 
fair  market  value 
defined,  8 1 00 

lands  containing  marketable  deposits,  8105 
partial  taking,  8101 
income  approach,  8 1 30 

inconvenience  to  landowner,  8125  (withdrawn) 
legal  nonconforming  use,  8 1 40 
reproduction  costs,  8135 
severance  damages,  8 1 02,  8 1 03 
special  benefits,  8115 
unit  rule,  8100,  8101 
unity  of  use,  8104 
Emotional  distress 
bystander,  1510 
intentional  infliction  of,  2725 
negligent  infliction  of,  1510,  1511 
Employees  of  hospital,  See  Hospital  employees 
Employer 

duty  of,  safe-place  statute,  1900.2 

liability  of  one  employing  independent  contractor,  1022 

negligence  of,  safe-place  statute,  1900.4 

negligent  supervision,  training,  or  hiring  by,  1383 

vicarious  liability  of,  4055 

wrongful  discharge,  2750 

Employment,  See  also  Agency;  Scope  of  employment 
safe  place,  1900.2,  1900.4 
wrongful  discharge,  2750 
Enhanced  injuries,  1723 
Entering 

defined,  1175 

from  alley  or  nonhighway  access  point,  1 175 
or  crossingthrough  highway,  1065 
Enterprise,  joint,  automobile,  1610 
Entrustment,  negligent,  1014,  1014.5 
Equipment  and  maintenance  of  vehicles 
brakes,  1054 
directional  signals,  1350 
general  duty,  1052 
headlights,  1053 

school  bus,  flashing  red  signals,  1133 
Equitable  actions,  right  to  jury  trial,  1 
Estate’s  recovery 

for  medical,  hospital,  and  funeral  expenses,  1850 
for  pain  and  suffering,  1 855 
Eviction,  constructive,  3095 
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burden  of  proof,  200 

adverse  possession,  200,  205 
compensatory  damages,  202 
defined,  100 

false  imprisonment,  2105 
“fraud”  standard,  205 
higher  civil  standard,  205 
medical  or  scientific  treatise,  26 1 
middle,  205 

ordinary  civil  standard,  200 
preliminary  instruction,  50 
circumstantial,  230 
credibility  of  witnesses,  215, 415 
driver’s  manual,  use  by  jury,  255 
expert  testimony,  260,  265 
failure  to  call  witness,  410 
false  testimony,  405 
falsus  in  uno,  405 
general,  260 

hypothetical  question,  265 
inferences,  permissive,  356 

Law  Note,  349 
measurements,  use  of,  305 
medical  or  scientific  treatise,  26 1 
negative  testimony,  3 1 5 
opinion  of  expert,  260 
physical  facts,  use  of  as,  325 
permissive  inferences,  356, 

Law  Note,  349 
positive  testimony,  3 1 5 
presumptions,  350-356 
spoliation,  400 
summary  of,  103 
weight  of,  215 
witness 

absence  of,  410 

impeachment  of,  420 

prior  conviction  of,  4 1 5 

prior  inconsistent  statement  of,  420 

self-incrimination  of,  425 

Exhibits,  50,  100 

Expert  testimony 
general,  260 

hypothetical  question,  265 

Express  malice,  defamation,  25 1 8 

Express  warranty.  See  Products  liability 

Failure  (continued) 

to  give  notice  to  insurer,  3117 

to  protest,  guest,  1047 

to  see  object  in  plain  sight.  1070 

to  use  safety  belt,  1277 

to  use  safety  helmet,  1278 

to  yield  roadway,  slow  moving  vehicles,  1305 

Fair  Dealership  Law,  2769-2772 

Fair  market  value 

defined,  1803,8100,8105 

lands  containing  marketable  deposits,  8102 

testimony  by  owner,  260 

False  arrest 
felony,  2115 

False  arrest 

reasonable  grounds  to  believe  offense  committed,  2115 
False  imprisonment,  2100 

Falsely  represent,  defined,  3100 

False  representative.  See  Insurance:  Misrepresentation 
False  testimony,  willful,  405 

Falsus  in  uno,  405 

Fault,  defined,  ultimate  fact  verdict,  1001 

Federal  civil  rights 

excessive  force  in  arrest  (in  maintainingjail 
security),  2155 

Section  1981  actions,  2150 

Section  1982  actions,  2150 

Section  1983  actions,  2151 

Fees,  attorney,  3760 

Felony,  false  arrest  for,  2115 

Fitness  for  particular  purpose,  warranty,  3202 

Five-sixths  verdict,  1 80 

Fixed  speed  limits,  1290 

Flammable  liquid,  defined,  1339 

Flashing  traffic  signal 
red,  1133 
yellow,  1090 

Following  car,  operation  of,  1 1 12 

Franchise,  wrongful  termination  of,  2770 

Fraud,  See  also  Misrepresentation 
elements  of,  2400,  24 1 9 

Frequenter 

defined,  1900.4,  1901 

injury  to,  safe-place  statute,  1900.4 

F 

negligence  of,  safe-place  statute,  1 902 

Front  car 

Failure 

of  insured  to  cooperate,  3115 

materiality  of  failure,  3116 

to  examine  product,  implied  warranty,  3208 

duty  of  preceding  driver  to  following  driver,  1114 
slowing,  stopping  and  signalling,  1113 

Funeral 

burial  expenses,  wrongful  death,  1850 
procession,  right  of  way,  1 180 
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Future  and  past  disability,  damages,  1750.1,  1750.2, 

1766,  1767,  1768 

Future  damages,  present  value  of,  1 796 

G 

Gas  company 

duties  relatingto  company’s  pipes,  mains,  and 
meters,  1003 

duties  relatingto  customer’s  pipes  or  appliances,  1002 
General  agent,  defined,  4001 
General  benefit,  eminent  domain,  8115 
General  disability,  one  question  as  to,  1 750.2 
General  verdict,  submission  on,  106 
Good  faith, 
duty  of,  3044 
Lemon  law,  3300 

Gratuitous  bailor,  negligence  of,  1025.8 
Green  arrow,  traffic  signal,  1 1 85 
Green  light,  entering  intersection  with,  1191 
Green  or  go,  traffic  signal,  1 1 90 
Gross  negligence,  See  also  Negligence 
defined,  intoxication  not  involved,  1006 
reckless  conduct,  1006,  2020 
Growing  crop,  damage  to,  1806 
Guardianship,  7054,  7055,  7056,  7060,  7061 
Guest 

automobile 

active  negligence,  management  and  control,  1047.1 
drinking  of  intoxicants,  relation  to  negligence,  1035 
failure  to  protest,  contributing  negligence,  1047 
lookout 

duty  of  with  respect  to,  1075 
duty  to  warn,  1076 
placing  self  in  position  of  danger,  1046 

H 

Handicaps,  physical,  duty  of  persons  with,  1050 
Headlights 

automobile,  1053 
railroads,  1412 

Helmet  negligence,  1277  (comment),  1278 
Highway 

defects,  8035 

defects,  contributory  negligence,  1 048 
defined,  1325  A 
divided,  defined,  1 160 
entering  from  an  alley  or  nonhighway 
access  point,  1175 


Highway  (continued) 

entering  or  crossing  through  highway,  1065 
insufficiency,  8035 
intersection,  right  of  way,  1 157 

obstructions,  public  utility,  non-energized  facilities,  1395 
users,  right  to  assume  due  care,  1030 
worker,  right  of  way,  1265 
Hiring,  Negligent,  1383 
Horn 

duty  to  sound  when  passing  vehicles  proceeding  in 
same  direction,  statutory,  1 144 
failure  to  sound,  duty,  nonstatutory,  1096 
Horse,  liability  of  owner  or  keeper,  common  law,  139 1 
Hospital,  negligence  of,  in  granting  staff  privileges,  1384 
Hospital  employees,  negligence 

injury  resulting  from  patient’s  inability  to  look  out  for 
own  safety,  1385 

registered  nurses  and  licensed  technicians  performing 
skilled  services,  1023.7 

suicide  or  injury  resulting  from  escape  or  attempted 
suicide,  1385.5 
Hospital  expenses 

estate’s  recovery  for,  1 850 
injury  to  child,  1840 
injury  to  spouse,  1 825 

personal  injuries,  1750.1,  1750.2,  1756,  1757,  1758 
wife’s  responsibility  for  own,  1830 
wrongful  death,  1850 

Hospital  licensed  technicians.  See  Hospital  employees 
Host-guest  relationship 

agency,  driver  of  automobile,  1600 
contributory  negligence  of  guest,  placing  self  in 
position  of  danger,  1046 

contributory  negligence  of  guest,  riding  with  host,  1047 
danger,  1046 

defective  condition  of  car,  host’s  liability,  1032 
drinking  by  driver,  relation  to  negligence,  1035 
driver’s  management  and  control,  limited  skill,  1110 
guest’s  duty  as  to  lookout,  1075 
joint  enterprise,  automobile  cases,  1610 
Hotel  innkeeper 

duty  to  furnish  reasonably  safe  premises  and  furniture 
for  his  guests,  805 1 

duty  to  provide  reasonable  security,  8050 
Household  member,  3110 
Household  services,  loss  of,  1816,  1817 
Husband 

death  of,  damages,  all  items,  1861,  1870 
injury  to,  See  Spouse 

Hypothetical  question,  expert  testimony,  265 
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Ignoring  judge’s  demeanor,  120 
Illness  without  forewarning,  1021.2 
Immunity,  abrogation  of  torts, 

Law  Note,  2900 

Impairment  of  earning  capacity.  See  Earnings 
Impeachment  of  witness,  prior  inconsistent  or 
contradictory  statements,  420 
Impedingtraffic 

by  reason  of  slow  speed,  1300 
failure  to  yield  roadway,  1305 
Implied  authority,  agency,  4010 
Implied  duty  of  good  faith,  3044 
Implied  warranty.  See  Products  liability 
Imprisonment,  See  False  imprisonment 
Improper  use,  implied  warranty,  3210 
Imputed  negligence,  driver  of  automobile 
agency,  1600 

joint  adventure  (enterprise),  1610 
scope  of  employment,  1605 
Inattentive  driving,  1070 
Income,  damages  award,  not  taxable  as,  1735 
Income,  loss  of,  1760,  1762 
Income  approach,  eminent  domain,  8130 
Incompetent  person,  7054-7061 
Inconvenience  to  landowners,  eminent  domain,  8125 
Independent  contractor 
defined,  4060 

liability  of  one  employing,  1022.6 
Inference, 

self-incrimination,  425 
spoliation,  400 
Inflation,  effects  of,  1797 
Infliction  of  emotional  distress,  1510,  1511,  2725 
Informed  consent,  1023.2,  1023.3 
causation,  1023.3 

contributory  negligence,  1007,  1023.4 
dentist,  1023.15-1023.17 
optometrist,  1023.15-1023.17 
podiatrist,  1023.15-1023.17 
duty  of  chiropractor,  1023.15-1023.17 
duty  of  physician,  1023.2 
suggested  verdict,  1023.1 
Injuries,  divisible,  1722 
Injury 

aggravation  of,  because  of  medical  malpractice,  1710 

caused  by  subsequent  event,  1725 

enhancement  of,  1723 

from  failure  to  wear  safety  belt,  1 277 

from  fright,  1510 

personal,  See  Damages 

preexisting,  aggravation  or  activation  of,  1715 
relation  of  collision  to  physical  injury,  1 506 
to  child 

parents’  damages  for  loss  of  child’s  services,  1835 
parents’  damages  for  medical  expenses,  1 840 
parents’  damages  for  services  rendered  to  child,  1 845 


Injury  (continued) 

to  frequenter,  safe  place,  1900.4 
to  spouse 

medical  and  hospital  expenses,  1 825 
wife’s  responsibility  for  own,  1830 
nursing  services,  1820 
services,  society,  and  companionship,  1815 
Inspection,  no  duty  of,  express  warranty,  3222 
Insufficiency  of  highway  or  sidewalk,  8035 
Insurance 

agent,  negligence  of,  1023.6 
application  for 

false  representations,  3 1 00 
misrepresentation  with  intent  to  deceive,  3100 
bad  faith  by  insurance  company,  2760,  2761,  2762 
breach  of 

affirmative  warranty,  3100 
promissory  warranty,  3105 
failure  of  condition,  3105 
failure  of  insured  to  cooperate,  3115 
materiality,  3116 

failure  to  give  notice  to  insurer,  3117 
materiality,  3118 
household  member,  3110 
resident  covered  by,  3110 
Intent,  defined,  3100 

Intentional  deceit,  misrepresentation,  240 1 
Intentional  tort,  2000 

infliction  of  emotional  distress,  2725 
interference  with  contract,  2780 
liability  of  minor,  2000 
mitigation  of  damages,  1732 
verdict  in  cases  involving 

joint  tortfeasors,  1580  (comment) 
Interrelationship  of  special  verdict  questions,  145 
Intersection 

alley,  stop  emerging  from,  1330 
defined,  1325 A 

driver  on  arterial  approaching,  1 090 
left  turn  at,  1 1 95 
lookout,  1090,  1191 
of  highways,  right  of  way,  1 157 
pedestrians’  right,  1 158,  1159,  1 160,  1 165 
right  of  way.  See  Right  of  way 
stop  at,  1325,  1325 A 
Intoxicants 

drinking  by  driver,  1035 
drinking  by  guest,  1040 
Intoxication 

chemical  tests,  1 008 

not  involved  in  gross  negligence,  1006 

of  driver,  1035 

Intrusion,  invasion  of  privacy,  255 1 

Invasion  of  privacy,  2550,  2551,  2552 

Involuntary  commitment  of  mentally  ill  person,  7050 
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Joint  adventure,  enterprise,  automobile,  1610 
Joint  and  several  liability,  1740 
Judge,  See  Court 
Juror 

computer  use  by,  50 
conduct  duringtrial,  50 
duties  in  general,  1 00- 1 97 
knowledge,  2 1 5 

no  obligation  to  discuss  case,  1 97 
questions,  57 
Jury 

appreciation  of  services,  197 

asking  questions,  57 

conduct  of,  50 

election  of  foreman,  1 90 

not  to  discuss  case  after  verdict,  197 

note  taking,  60,  6 1 

reaching  a  verdict,  190 

unable  to  agree,  supplemental  instruction,  195 
use  of  driver’s  manual,  255 
view,  152 

Jury  trial,  right  to,  1 

Just  compensation,  eminent  domain,  8100,  8105 

K 

Keeper  or  owner  of  animal,  liability  of 
common  law,  1391 
statutory,  1390 
Knowledge  of  juror,  2 1 5 

L 

Landlord-tenant,  3095 

Landowner,  inconvenience  to,  eminent  domain,  8125 
Latent  disease  or  condition,  activation  or 
aggravation  of,  1720 
Lay  witness,  268 

Leaving  curb  or  place  of  safety,  pedestrian,  1255 
Leaving  vehicle 

off  the  roadway,  1115 
on  the  roadway,  1 120 
lights,  1 130 

on  or  off  the  roadway,  exception  to  prohibition,  1 125 
Left  side  of  road,  driving  on,  1135 
violation  excused,  1 140 
Left  turn  at  intersection,  1195,  1352 
Legal  nonconforming  use,  eminent  domain,  8 1 40 
Lemon  Law,  3300,  3301,  3302,  3303,  3304 


Liability 

of  abettor,  battery,  2007 

of  dog  (animal)  owner  or  keeper,  common  law,  139 1 
of  dog  owner  or  keeper,  statutory,  1 390 
of  employer,  4055 

of  host,  defective  condition  of  car,  1032 
of  minor,  intentional  tort,  2000 
of  one  employing  independent  contractor,  1022.6 
of  principal  for  acts  of  agent.  See  Agency 
of  proprietor  for  injury  to  patron  caused  by  third 
person,  8045 
Libel,  See  Defamation 
Licensed  technician,  negligence  of,  1023.7 
Life  expectancy  and  mortality  tables,  1795 
Lights,  motor  vehicle 

directional  signals,  1350 
flashing  red,  school  bus,  1 133 
headlights,  equipment,  and  maintenance,  1053 
Limitations  period,  950 
Limited  skill  and  judgment  of  host  driver,  1110 
Livestock 

on  highway,  1200 
right  of  way,  1 200 

Longterm  care  providers,  damages,  1757,  1815,  1870,  1897 

Loitering  on  roadway,  thumbing  rides,  1250 

Lookout 

approaching  flashing  yellow  traffic  signal,  1090 
ascertainment  that  movement  can  be  made  with 
reasonable  safety,  1354 
backing,  1060 
camouflage,  1056 

driver  on  arterial  approaching  intersection,  1090 
entering  intersection  on  green  light,  1191 
entering  or  crossing  through  highway,  1 065 
failure  to  see  object  in  plain  sight,  1 070 
guest,  1075 

guest’s  duty  to  warn,  1076 
limited  duty 

on  private  property,  1 080 
to  rear,  1114 

on  through  highway,  1 090 

passing,  vehicles  proceeding  in  same  direction,  1141 
pedestrian,  1095 
turn  or  deviation,  1354 
Loss  of 

access,  eminent  domain,  8 1 05 
child’s  services,  1835 
earnings.  See  Earnings 

society  and  companionship  of  domestic  partner,  1870 
(comment) 
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Loss  of  (continued) 

society  and  companionship  of  spouse,  1815,  1870 
society  and  companionship  of  parent,  1838 
use  of  automobile,  not  repairable,  1801 
use  of  repairable  automobile,  1800 

M 

Magnuson-Moss  Claim,  3310 

Maintenance  and  equipment  of  vehicles,  See  Equipment 
and  maintenance  of  vehicles 
Maintenance  workers  on  highway,  1265 
Malice 

defined,  1707 
express,  defamation,  2513 
punitive  damages,  1707,  1707A 
Malicious  prosecution 

advice  of  counsel  as  defense,  2610,2611 
elements,  2600,  2605 
instituting  civil  proceeding,  2605 
instituting  criminal  proceeding,  2600 
Malpractice 

aggravation  of  injury  because  of  medical 
malpractice,  1710 
attorney,  1023.5,  1023.5A 
cause,  medical,  informed  consent  cases,  1023.3 
chiropractor,  1023.8,  1023.9 
dentist,  1023.14 
nurse,  1023.7 
physician,  1023 
professional,  1023.5 
psychiatrist,  1023  (comment) 
res  ipsa  loquitur,  1024 
Management  and  control 
defined,  1 105 
in  an  emergency,  1 105  A 
negligence  of  guest,  active,  1047.1 
Manufacturer,  negligence  of.  See  Products  liability 
Market  value,  property  damaged,  1804,  1805 
Master  and  servant.  See  Servant 
Measurements,  evidence,  305 
Medical  expenses,  See  Hospital  expenses 
Medical  negligence,  1023 
informed  consent,  1023.2 
informed  consent,  cause,  1023.3 
res  ipsa  loquitur,  1024 
Medical  technician.  See  Hospital  employees 
Medical  treatise,  26 1 


Meeting  and  passing 

position  on  highway,  1 135 
violation  excused,  1 140 

Meeting  at  intersection  of  highways,  right  of  way,  1 155 
Member  of  household,  3110 
Mentally  disabled.  See  also  Protective  placement 
contributory  negligence  of,  1007,  1021,  1385.5 
involuntary  commitment,  7050 
negligence  of,  1021 
Merchantability,  defined,  3201 
Middle  burden  of  proof,  205 
Military  convoys,  right  of  way,  1 180 
Minor 

attractive  nuisance,  1011 
death  of,  pecuniary  loss,  1 890 
liability  of,  intentional  tort,  2000 
parents’  duty 

to  control,  1013 
to  protect,  1012 
Misrepresentation,  fraud 

bases  for  liability  and  damages,  2400 
damages,  measure  of,  in  actions  involving  sale  or 
exchange  of  property,  2405 
damages,  out-of-pocket  mle,  negligent 
misrepresentation,  2406 
intentional  deceit,  elements  of  fraud,  240 1 
negligence,  2403 

property  loss  (Wis.  Stat.  §895.80),  2419 
strict  responsibility,  2402 

under  Wis.  Stat.  §100.18,2418 
unfair  trade  practice,  2418 
verdicts  suggested,  2402,  2403 
insurance 

application  with  intent  to  deceive,  3105 
in  application  for  insurance,  3 1 00 
Mistake  of  fact,  mutual,  avoidance  of  contract, 
because  of,  3072 
Mitigation  of  damage, 
breach  of  contract,  1 73 1 
intentional  torts,  1732 
negligence,  1731 
physical  injuries,  1730 

Modification  or  exclusion  of  the  implied  warranty,  3205 
Mortality  tables  and  life  expectancy,  1795 
Motor  vehicles,  So:  specific  headings 
Moving  from  parked  position,  1205 
Multiple  driver-multiple  guest  comparison,  1 591 
recommended  questions,  1 592 
Municipality,  creatingor  maintaining  nuisance,  1922 
Mutual  mistake  of  fact,  avoidance  of  contract, 
because  of,  3072 
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Negative  testimony,  defined,  3 1 5 
Negligence 

attorney,  1023.5,  1023. 5A 
bailee,  1026 

for  hire,  1025.6 
for  mutual  benefit,  1025.7 
inferred,  1026 
bailor,  1026.8 
building  contractor,  1022.4 
bus  driver,  1 025 
carrier 

common,  1025 
negligence  presumed,  1026.5 
children,  1010 

chiropractor,  1023.8,  1023.9 
common  carrier,  1 025 

comparative,  See  also  Comparative  negligence 
adult  and  child,  1582 
basis  of  comparison,  1580 
multiple  driver-multiple  guest  comparison,  1591 
recommended  questions,  1 592 
where  negligence  or  cause  question  has  been 
answered  by  the  court,  1595 
contributory.  See  also  Contributory  negligence 
defined,  1007 
highway  defect,  1048 
of  guest 

drinking  by,  1035 
failure  to  protest,  1047 
in  informed  consent  case,  1021 
placing  self  in  position  of  danger,  1046 
of  mentally  disabled  person,  102 1 
of  plaintiff  frequenter,  safe-place  statute,  1 902 
sidewalk  defect,  1049 
defamation,  2509 
defined,  1005 
dentist,  1023.14 
diagnosis,  1023.4 
driver,  See  individual  headings 
duty  of 

agent  to  principal,  4020 
buyer,  3254 
consumer,  3254 
driver 

approaching  intersection  when  yellow  light 
shows,  1 192 
at  railroad  crossing,  1336 
children,  when  present,  1045 
drinking,  1035 

entering  intersection  with  green  light  in  his 
or  her  favor,  1191 


Negligence  (continued) 

entering  or  crossing  arterial  highway,  1 065 
following  another  car,  1112 
front  car,  1114 

slowing,  stopping,  or  signalling,  1113 
highway  defect  or  insufficiency,  1048 
horn,  to  sound,  1012 
lookout 

defined,  1055 
private  property,  1080 
management  and  control,  1047.1,  1105 
speed,  obstructed  vision,  1310 
speed,  nighttime,  1315 
to  see  defects,  1048 

employer,  in  hiring,  training,  or  supervising,  1383 
employer,  safe-place  statute,  1900.4 
frequenter,  safe-place  statute,  1902 
gas  company 

relating  to  company’s  pipes,  mains,  and 
meters,  1003 

relatingto  customer’s  pipes  or  appliances,  1002 
guest.  See  Contributory  negligence;  Guest 
highway  defect,  1 049 
hiring,  1383 
hospital  employees 

employees,  1385,  1385.5 
registered  nurses  and  technicians,  1023.7 
hotelkeeper,  to  furnish  reasonably  safe  premises  and 
furniture  for  his  guests,  805 1 
informed  consent,  1023.1-1023.4,  1023.15-1023.17 
insurance  agent,  1023.6 
j  urors,  in  general,  1 00- 1 95 
licensed  technician,  1 023 . 7 
manufacturer.  See  Products  liability 
mentally  ill,  1 02 1 

mitigate  damages,  injured  person,  1 730,  1 73 1 
municipality,  highway  or  sidewalk  defects  and 
insufficiency,  8035 
nurse,  1023.7 
owner 

of  building  on  public  highway,  8030 
of  land  to  user,  8020 
of  place  of  amusement,  8040 
of  place  of  business,  duty  to  protect 
patrons,  8045 

of  public  building,  safe  place,  1904 
of  public  business,  not  safe  place,  8040 
of  vehicle,  to  equip  and  maintain,  1052 
to  trespasser,  8025 
parent 

to  control  minor  child,  1013,  1014 
to  protect  minor  child,  1012 
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pedestrian.  See  also  Right  of  way 
lookout,  1095 

sidewalk  defect  or  insufficiency,  1049 
physically  handicapped  persons,  1050 
place  of  amusement,  owner,  8040 
place  of  business,  owner’s  duty  to  protect 
patrons,  8045 

possessor  of  land  to  user,  8012 
private  nuisance,  1 920 
proprietor  for  injury  to  patron  caused  by 
third  person,  8045 

public  utility,  highway  obstructions,  non-energized 
facilities,  1395 

railroad  crossing,  driver’s  duty,  1336 
railroad.  See  Railroads 
registered  nurse,  1023.7 

restaurant  operator,  sale  of  food  containing  harmful 
natural  ingredients,  3248 
risk  contribution,  3294,  3295 
school  bus  driver 

and  otherclrivers  when  bus  is  stopped,  1132 
to  display  flashing  red  signals  when  bus  is 
stopped,  1 133 
seller.  See  Products  liability 
sensory  handicapped  persons,  1 050 
sidewalk  defect,  1048 
superior  skills  doctrine,  1005 
supervision,  1383 
teacher 

to  instruct  or  warn,  1380 
to  supervise  students,  1381 
technicians,  1023.7 
training,  1383 

worker,  preoccupation  in  work  minimizes 
duty,  1051 

emergency  doctrine,  I  1 05  A 
employer,  in  hiring,  1383 
employer,  in  supervising,  1383 
employer,  in  training,  1383 
employer,  safe  place,  1900.2 
entrustment,  1014,  1014.5 
evidence  of  custom  and  usage,  1019 
fault,  ultimate  fact  verdict,  1001 
frequenter,  safe  place,  1 902 
gas  company 

relating  to  company’s  pipes,  mains,  and  meters, 
1003 

relating  to  customer’s  pipes  and  appliances,  1002 
gross.  See  Gross  negligence 
handicapped  persons 
physical,  1050 
sensory,  1050 


Negligence  (continued) 

highway  defect  or  insufficiency,  1 048 
highways  and  sidewalks,  care  of,  8035 
hospital 

employees,  1385,  1385.5 
registered  nurses  and  technicians,  1023.7 
imputed.  See  Imputed  negligence 
independent  contractor,  liability  of  one 
employing,  1022.6 

infliction  of  emotional  distress,  1510,  151 1 
informed  consent,  1023.1,  1023.2,  1023.3,  1023.4 
intentional  acts  compared  to,  1004,  2001 
lookout,  1055 
malpractice 

attorney,  1023.5 
chiropractor,  1023.08 
dentist,  1023.14 
physician,  1023 
res  ipsa  loquitur,  1024 
management  and  control,  1 047.1,  1 1 05 
manufacturer,  See  Products  liability 
mentally  ill,  1021,  1385.5 
misrepresentation,  2403 
municipality 

highway  and  sidewalk  defect,  8035 
highway  and  sidewalk  insufficiency,  8035 
nuisance,  1922 
owner,  See  Owner 
owner  of  animal 

common  law,  1391 
statutory,  1390 
per  se.  950 

physically  handicapped  person,  1050 
physician,  malpractice  by,  1023 
res  ipsa  loquitur,  1024 
plaintiff  frequenter,  1902 
product  user,  3268 
psychiatrist,  1023  (comment) 
question  answered  by  court,  155 
res  ipsa  loquitur 
defined,  1 145 

malpractice,  physician,  1 024 
rescuer,  1007.5 

restaurant  operator,  sale  of  food  containing  harmful 
natural  ingredients,  3248 
right  to  assume  due  care  by  highway  users,  1030 
seat  belt,  failure  to  use,  1 277 
seller.  See  Products  liability 
sensory  handicapped  persons,  1050 
sidewalk  defect,  duty  of  pedestrian,  1 049 
speed.  See  Speed 
sports  participant,  2020 
strict  liability,  3260 
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Negligence  (continued) 

supplier.  See  Products  liability 
taxicab  driver,  1 025 
teacher 

instruct  or  warn,  1380 
supervise  students,  1381 
user,  strict  liability,  3260 
violation  of  safety  statute,  1005,  1009 
worker,  preoccupation  in  work  minimizes  duty,  1051 
Negligent 

conduct  contrasted  to  intentional  conduct  1004,  2001 
entrustment,  1014,  1014.5 
hiring,  1383 

infliction  of  emotional  distress,  1510,  151 1 
misrepresentation,  2403 
supervising,  1383 
training,  1383 
Nominal  damages,  1810 
Nonconcurrent  or  successive  torts 
divisible  injuries  from,  1722 
Nonconforming  use,  legal,  eminent  domain,  8140 
Nonexpert  witness,  268 
Nonhighway  access,  emerging  from,  1270 
No  passing  zone,  vehicles  proceeding  in  same 
direction,  1 1 43 

Normal  response,  cause,  1501 
Notetaking  by  jury,  60,  61 
Notice 

actual  or  constaictive,  as  to  defect,  1900.4 
of  breach,  implied  warranty,  32 1 1 
of  municipality  with  respect  to  highway  or  sidewalk 
defects,  8035 

timeliness  of,  breach  of  warranty,  321 1 
to  third  parties  of  termination  of  agency,  4028 
Nuisance 

attractive,  1011,  8025 
private,  1920,  1922,  1924,  1926 
public,  1920,  1928,  1930,  1932 
Nursing  services 

personal  injury,  1756,  1758 
injury  to  spouse,  1820 

o 

Objections  of  counsel 

instruction  at  conclusion  of  trial,  1 1 5 
preliminary  instruction,  50 
Obstructed  view,  passing,  I  1 42 
Obstructed  vision,  driver,  speed,  1310 
nighttime,  1315 

Offensive  bodily  contact,  battery,  2005.5 
Offer,  making,  3012 
Opening  instruction,  100 


Opening  statements  of  counsel.  See  Preliminary 
instructions  before  trial 
Opinion  of  nonexpert  witness,  268 
Optometrist,  duty  to  inform  patient,  1023.15-1023.17 
Order(s),  See  Court 

Order  of  proof,  See  Preliminary  instructions  before  trial 
Ordinary  burden  of  proof,  200,  202 
Ordinary  care 
defined,  1005 

varies  with  circumstances,  1 020 
Out-of-pocket  rule 
damages,  3710 

negligence  misrepresentation,  2406 
Owner 
dog,  1390 

duty  to  trespasser,  8025 
duty  to  user,  8020 

of  building  abutting  on  a  public  highway,  8030 

of  place  of  amusement,  common  law,  8040 

of  place  of  business,  duty  to  protect  patrons,  8045 

of  place  of  employment,  safe  place,  1900.4 

of  public  building,  safe  place,  1904 

of  public  business  not  under  safe-place  statute,  8040 

of  vehicle,  1600 

permission  for  use  of  automobile,  3112 
testimony  of,  to  establish  value,  260  (comment) 

P 

Pain  and  suffering,  damages 
estate’s  recovery  for,  1855 
future,  1768 
past,  1766,  1768 

past  and  future  disability,  1750.1,  1750.2,  1756,  1767 
Parent 
damages 

adult  child,  pecuniary  loss,  1885 
loss  of  society  and  companionship,  1895 
minor  child 

postmajority  pecuniary  loss,  1892 
premajority  pecuniary  loss,  1890 
death  of,  pecuniary  loss,  1880 
injury  to  child 

loss  of  child’s  services,  1 835 
loss  of  society  and  companionship,  1837 
medical  expenses,  1 840 
services  rendered  to  child,  1 845 
injury  to  parent,  1838 

death  of,  child’s  loss  of  society  and  companionship,  1897 
duty  of 

to  control  minor  child,  1013,  1014 
to  protect  minor  child,  1012 
paternity,  5001 


©2020,  Regents,  Univ.  ofWis. 


15 


INDEX 


WIS  JI-CIVIL 


Parked  position,  moving  from,  1205 
Parked  vehicle 

disabled  vehicle,  1125 
leaving  off  the  roadway,  1115 
leaving  on  or  off  the  roadway,  exception  to 
prohibition,  1 125 
leaving  on  the  roadway,  1 1 20 
yield  right  of  way  to  moving  vehicles,  1205 
Parties  to  lawsuit,  50 
Partnership,  defined,  4080 
Passenger,  So.-  Guest 

Passing,  vehicles  proceeding  in  same  direction 
lookout,  1 141 
no  passing  zone,  1 143 
obstructed  view,  1 142 
overtaken  vehicle  turning  left,  1 1 43 
signal,  return  to  right-hand  lane,  1 144 
Paternity,  5001 
Pecuniary  loss 
death  of 

adult  child,  1885 
domestic  partner,  1861 
husband,  1861 
minor  child,  1890 
parent,  1880 
spouse,  1861 
wife,  1861 
Pedestrian 

crossing  railroad  tracks,  1337.5 
lookout,  1095 

right  of  way.  See  Right  of  way 
sidewalk  defect,  contributory  negligence,  1049 
standing  or  loitering  on  highway,  1250 
suddenly  leaving  curb  or  place  of  safety,  1255 
walking  on  highway,  position  on  highway,  1260 
Permission  of  owner  for  use  of  automobile,  3112 
Permissive  inferences,  356 
Law  Note,  349 
Personal  injury.  See  Damages 
Personal  property.  See  Property  damage 
Persons  in  specific  situations,  duties  of,  1030-1355 
Persons  with  physical  handicaps,  duties  of,  1 050 
Physical  danger 
in  field  of,  1510 
Physical  facts,  325 

Physical  handicaps,  duty  of  persons  with,  1050 
Physical  injury,  relation  of  collision  to,  1506 
Physician 

duty  to  inform  patient,  1023.2 
medical  malpractice,  1 023 
negligence  of  hospital  in  grantingstaff 
privileges  to,  1384 
standard  of  skill,  1023 

Place  of  business,  owner’s  duty  to  protect  patrons,  8045 
Place  of  employment,  safe-place  statute,  1910 


Plaintiff  frequenter,  negligence  of,  safe-place  statute,  1902 
Podiatrist,  duty  to  inform  patient,  1023.15-1023.17 
Point  of  access,  defined,  1 1 75 
Position  and  method  of  turn  to  right  or  left,  1352 
Position  on  highway 

on  meeting  and  passing,  1135 
violation  excused,  1 1 40 
Positive  testimony,  defined,  315 
Possessor 

consent  of  to  another’s  being  on  his  premises,  8015 
of  land,  duty  to  user,  8020 
Post -traumatic  disorder,  1511,  1770 
Posted  speed  limit,  1290 
Preceding  car 

duty  of  driver  to  following  driver,  1 1 14 
slowing,  stopping,  signalling,  1113 
Preexisting  injury,  aggravation  of,  1715 
Preliminary  instructions  before  trial,  50 
Preoccupation  in  work  minimizes  duty  of  worker,  105 1 
Present  value  of  future  damages,  1796 
Presumption,  negligence 
res  ipsa  loquitur,  1145 

res  ipsa  loquitur,  malpractice,  physician,  1 024 
Presumptions 

and  permissive  inferences 
Law  Note,  349 

basic  fact  conflict,  possibility  of  nonexistence  of 
presumed  fact,  350 

basic  fact  conflict,  presumed  fact  may  be  inferred,  354 
basic  fact  uncontradicted,  possibility  of  nonexistence  of 
presumed  fact,  352 
due  care  by  decedent,  353 
medical  expenses,  1756,  1757 

possibility  of  nonexistence  of  presumed  fact,  basic  fact 
conflict,  350 

possibility  of  nonexistence  of  presumed  fact,  basic  fact 
uncontradicted,  352 

presumed  fact  may  be  inferred,  basic  fact  conflict,  354 
servant  status  from  ownership  of  vehicle,  1 600 
Principal,  and  agent.  See  Agency 
Prior  conviction  of  witness,  415 
Prior  inconsistent  or  contradictory  statements,  420 
Privacy,  invasion  of,  2550,  2551,  2552 
Private  driveway,  emerging  from  or  other  nonhighway 
access,  1335 

Private  nuisance,  1920,  1922,  1924,  1926 
Private  property,  lookout,  limited  duty  on,  1080 
Privilege 

against  self-incrimination,  425 
conditional,  abuse  of,  defamation,  2507 
invasion  of  privacy,  2552 
public  official,  abuse  of,  defamation,  2509 
Probable  cause,  malicious  prosecution,  2600,  2610 
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Process,  abuse  of,  2620 
Procession,  funeral,  right  of  way,  1 1 80 
Products  liability 

allergy  of  user,  3209,  3260  (comment) 
basis,  3200 

breach  of  warranty,  notice  of,  implied  warranty,  32 1 1 
business  defined,  strict  liability,  3264 
buyer,  duty  of,  3254 
consumer,  duty  of,  3254 
contributory  negligence,  strict  liability,  3268 
defect,  use  of  product  after  defect  known,  3207 
exclusion  by  reason  of  course  of  dealing  or  usage  of 
trade,  3206 

exclusion  or  modification,  3205 
express  warranty 
general,  3220 

no  duty  of  inspection,  3222 
statement  of  opinion  under  Uniform  Commercial 
Code,  3225,  3230 
implied  warranty 

allergy  of  user,  3209 

by  reason  of  course  of  dealing  or  usage  of 
trade,  3203 

exclusion  by  reason  of  course  of  dealing  or  usage 
of  trade,  3206 

failure  to  examine  product,  3208 
fitness  for  particular  purpose,  3202 
food,  sale  of,  3204 
improper  use,  3210 
merchantability,  defined,  3201 
notice  of  breach,  3211 
use  of  product  after  defect  known,  3207 
negligence 

duty  of  buyer,  3254 
duty  of  consumer,  3254 
duty  of  manufacturer,  3240 
duty  of  manufacturer  to  give  adequate  instructions 
as  to  the  use  of  a  complicated  machine 
(product),  3244 

duty  of  manufacturer  (seller)  to  warn  of  dangers 
with  respect  to  intended  use,  3242 
duty  of  manufacturer  (seller)  who  undertakes  to 
give  instructions  as  to  the  use  of  a  machine 
(product),  3246 

duty  of  restaurant  operator  in  sale  of  food 
containing  harmful  natural  ingredients,  3248 
duty  of  seller  installing  (servicing)  a  product,  3250 
duty  of  seller  to  warn  of  dangers  of  product  with 
respect  to  intended  use,  3242 
punitive  damages,  1707A,  1707.2 
Restatement,  Third,  of  Torts,  3260  (comment) 
risk  contribution  theory,  3294,  3295,  3296 


Products  liability  (continued) 
strict  liability 

comparative  negligence,  3290,  3290. 1 
contribution,  3290  (comment) 
contributory  negligence  of  user,  3268,  3290,  3290. 1 
definition  of  business,  3264 
duty  of  manufacturer  to  ultimate  user,  3260,  3260. 1 
duty  of  manufacturer  (supplier)  to  warn,  3260.1,3262 
duty  of  supplier  to  warn,  3260.1,  3262 
suggested  special  verdict,  3290,  3290. 1 
Professional  earnings,  loss  of,  1760,  1762 
Proof,  burden  of.  See  Burden  of  proof 
Property 
automobile 

damages  to,  1805 
loss  of  use,  not  repairable,  1 800 
loss  of  use,  repairable,  1801 
eminent  domain.  See  Eminent  domain 
personal 

damage  to,  1804 

damage  to,  property  not  repairable,  1 805 
destruction  of,  1 803 
relation  of  property  owners  to 
others,  1900.4,  1904,  8012 
with  market  value,  1805 
without  market  value,  1 803 
Property  loss  through  misrepresentation,  2419 
Proprietor  of  business,  duty  to  protect  person  from 
injury  by  act  of  third  person,  8045 
Prosecution,  malicious,  See  Malicious  prosecution 
Protective  placement,  7060 
Protective  services,  7061 
Protest,  failure  to  on  part  of  guest,  1047 
Proximate  cause,  1500 
Psychiatrist,  negligence  of,  1023  (comment) 

Public  building,  safe-place  statute,  1 904 
Public  business,  not  under  safe-place  statute,  duties  of 
owner,  8040 

Public  nuisance,  1920,  1928,  1930,  1932 
Public  official,  defamation,  abuse  of  privilege,  2509 
Public  utility,  duty  of,  highway  obstructions, 
nonenergized  facilities,  1395 
Publication,  defamatory  effect  of,  25 1 4 
Puffing,  3225 
Punitive  damages 
defamation,  2520 
intentional  disregard,  1707.1 
malice,  1707,  1707.1 

mitigation  of,  by  provocation  of  battery,  1708 
outrageousness,  1707 
products  liability,  1707A,  1707.2 
Purchaser,  breach  of  contract  by,  3750 
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Quantum  meruit,  1812 
Questions, 

answered  by  the  court 
damages,  150 
negligence,  155 
by  juror,  57 

special  verdict,  interrelationship,  145 

R 

Racing,  1 1 07 
Railroads 
crossing 

driver’s  duty,  1336 

duty  of  train  crew  approaching  crossing,  1405 
duty  to  maintain  open  view  at,  1411 
nonoperation  of  signals,  1338 
signs,  duty  to  maintain,  1410 
special  vehicles  required  to  stop  at  all 
crossings,  1339 

ultrahazardous  or  unusually  dangerous,  increased 
duty,  1413 

vehicles  stopping  at  signals,  1337 
duty  to  blow  whistle 

outside  municipality,  1402 
within  municipality,  1403 
duty  to  ring  bell  within  municipality,  1401 
headlights,  duty  to  have  proper,  1412 
pedestrian  crossing  tracks,  1337.5 
speed 

fixed  limits,  1407 
negligent,  causation,  1409 
no  limit,  1408 
Ratification 

by  master  of  servant's  wrongful  acts  done  outside 
scope  of  employment,  4050 
of  agent’s  acts  by  principal,  4015 
Rear  car,  operation  of,  1112 
Rear  lookout,  limited  duty,  1114 
Reasonable  grounds  to  believe  offense  committed, 
defined,  21 15 

Recording  played  to  the  jury,  80 
Red  traffic  control  light,  1  1 93 
flashing,  1 193.5 
signalling  stop,  1193 
Reduce  speed 

obstructed  vision,  1310 
nighttime,  1315 

reasonable  and  prudent  speed,  1285 
Reference  to  insurance  company  by  counsel,  125 
Registered  nurse.  See  Hospital  employees,  negligence 
Relation  of  collision  to  physical  injury,  1506 
Release,  agreement,  avoidance  of  for  mutual  mistake  of 
fact,  3072 

Rental  income,  capitalization  of,  8130 


Representations,  false.  See  Misrepresentation 
Reproduction  costs,  eminent  domain,  8135 
Res  ipsa  loquitur 
defined,  1 145 
malpractice,  medical,  1 024 
permissive  inference,  356 
Rescuer,  contributory  negligence  of,  1007.5 
Resident,  defined,  3110 
Response,  normal,  cause,  1501 
Responsibility,  strict,  misrepresentation,  2402 
Restatement,  Third,  of  Torts,  effect  on  products  liability, 
3260  (comment) 

Restaurant  operator,  duty  of,  in  sale  of  food  containing 
harmful  natural  ingredients,  3248 
Restraint  of  will,  2822 

Right-hand  lane,  return  to,  after  passing,  vehicles 
proceeding  in  same  direction,  1 144 
Right  of  way 
auto 

at  intersection  of  highways,  nonarterial,  1 155 
at  intersection  of  highways,  nonarterial,  ultimate  fact 
question,  1157 

at  intersection  with  through  highway,  1  153 
emergency  vehicle  approach  of,  1210 
entering  highway  from  an  alley  or  nonaccess 
points,  1 175 
funeral  procession,  1 1 80 
green  arrow,  1 1 85 
green  or  go  signal,  1 190 
left  turn  at  intersection,  1 195 
livestock,  1200 
meeting  at  intersection,  1 155 
military  convoy,  1 180 
moving  from  parked  position,  1205 
vehicles  using  alley  or  nonhighway  access,  1270 
when  yield  sign  installed,  1275 
highway  worker,  1265 
livestock,  1200 
pedestrian 

at  intersections  or  crosswalks  on  divided  highways 
provided  with  safety  zones,  1 1 60 
at  uncontrolled  intersections  or  crosswalks,  1 165 
blind  pedestrian  on  highway,  1 1 70 
control  signal,  1 159,  1220 
crossing  at  controlled  intersection,  1158,  1225 
crossing  at  place  other  than  crosswalk,  1095,  1230 
divided  highways  or  highways  with  safety 
zones,  1235 
duty  of 

at  pedestrian  control  signals,  1220 
crossing  at  controlled  intersection  or 
crosswalk,  1225 

crossing  roadway  at  point  other  than 
crosswalk,  1230 
green  arrow,  facing,  1 240 
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Right  of  way  (continued) 

red  or  stop  signal,  facing,  1 245 
standing  or  loitering  on  highway,  1 250 
to  stop  when  vehicle  using  alley  or  nonhighway 
access,  1270 

uncontrolled  intersection  or  crosswalk,  suddenly 
leaving  curb  or  place  of  safety,  1255 
walking  on  highway,  1260 
walk  signal,  1 1 59 
when  yield  sign  installed,  1275 
persons  working  on  highway,  1265 
Right  side  of  roadway 

meeting  and  passing,  1 135 
Right  side  of  roadway,  meeting  and  passing 
violation  excused,  1 140 

Right  to  assume  due  care  by  highway  users,  1 030 
Risk  contribution  theory,  3294,  3295,  3296 
Roadway,  defined,  1 1 60 

s 

Safe-place  statute 
business,  1910 
control,  1911 
duty  of  employer,  1900.2 
frequenter 

defined,  1901 
injury  to,  1900.4 
negligence  of 

employer,  1900.4 

owner  of  place  of  employment,  1900.4 
owner  of  public  building,  1904 
plaintiff  frequenter,  1902 
place  of  employment,  defined,  1910 
public  building,  defined,  1904 
public  business  not  under,  duties  of  owner,  8040 
Safety  belt,  failure  to  use,  1277 
Safety,  defined,  1900.4-1904 
Safety  helmet  negligence,  1277  (comment),  1278 
Safety  statute,  1005,  1009 
Safety  zone,  defined,  1 1 60 
Sale  of  food,  implied  warranty,  3204 
Sales,  comparable,  eminent  domain,  8 1 20 
Scene,  view  of,  by  jury,  152 
Scientific  treatises,  26 1 
School  bus 

flashing  red  warning  lights,  1 1 33 
stop  for,  1340 

stopped,  position  on  highway,  1 132 
School  zone,  speed,  1 290 


Scope  of  employment 
driver,  1605 
servant 

defined,  4030 

goingto  and  from  place  of  employment,  4040 
master’s  ratification  of  wrongful  acts  done 
outside  of,  4050 
while  traveling,  4050 
Seat  belt,  failure  to  use,  1277 
Section  1983,2151,2155 
Self-defense 
battery,  2006 

defense  of  property,  2006.5 
Self-incrimination,  425 
Seller 

breach  of  contract  by,  damages,  3755 
negligence  of,  duty  of.  See  Products  liability 
Sensory  handicaps,  duty  of  persons  with,  1050 
Servant,  See  also  Scope  of  employment 
defined,  4030 
driver  of  automobile,  1 600 
Services  rendered  to  child,  past  and  future,  1 845 
Services,  society  and  companionship 
death  of  child,  1895 
death  of  spouse,  1870 
injury  to  spouse,  1815 

Severance  damages,  eminent  domain,  8102,  8103 
Sidewalk 

defect,  contributory  negligence,  1049 
defects,  8035 
insufficiency,  8035 
Signal,  required 

audible  warning  when  passing,  1 1 44 

deviation,  1350 

school  bus,  flashing  red,  1133 

slow  or  stop,  1113 

turn,  1350 

Signals,  railroad  crossing 
non-operation  of,  1338 
stop  at,  all  vehicles,  1337 
Signals,  traffic  control.  See  Traffic  signals 
Signs 

railroad  crossing,  duty  to  maintain,  1410 
stop,  1325,  1325A 
Skidding,  1280 
Slander,  See  Defamation 
Slow  moving  vehicles,  1300 
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Society  and  companionship 
death  of  child,  1895 
death  of  parent,  1897 
death  of  spouse,  1870 
injury  to  minor  child,  1837 
injury  to  parent,  1838 
Special  agent,  defined,  4002 
Special  benefits,  eminent  domain,  8115 
Special  circumstances,  negligence  under,  1 020 
Special  knowledge  and  skills  doctrine,  1005  (comment) 
Special  verdict 

five-sixths  verdict,  1 80 
informed  consent,  1023.1,  1023.15 
Lemon  Law,  3300 

mentioned  in  court’s  opening  statement,  100 
questions,  interrelationship,  145 
recommended,  comparative  negligence,  multiple 
driver-multiple  guest  comparison,  1 592 
risk  contribution,  3294 
suggested 

misrepresentation,  2402,  2403 
strict  liability,  3290 
ultimate  fact  verdict,  1 07 

when  court  finds  one  or  more  parties  at  fault,  1 08 

Speed 

camouflage,  1320 

driver  on  arterial  not  bound  to  reduce  speed  when 
approaching  intersection,  1090 
failure  to  yield  roadway,  1305 
fixed  limits,  1290 
impeding  traffic,  1300 
obstructed  vision,  1310 
nighttime,  1315 
posted  limit,  1290 

reasonable  and  prudent,  reduced  speed,  1285 
school  zone,  1290 
slow-moving  vehicles,  1305 
special  restrictions  for  certain  vehicles,  1295 
Speed,  railroads 
fixed  limits,  1407 
negligent  speed,  causation,  1 409 
no  limit,  1409 
Spendthrift,  7056 
Spoliation  of  evidence,  400 
Sports  participant  injury,  2020 
Spouse 
death  of 

loss  of  society  and  companionship,  1870 
medical,  hospital,  and  funeral  expenses,  1875 
pecuniary  loss,  1861,  1861 
injury  to 

household  services,  loss  of,  1816,  1817 
medical  and  hospital  expenses,  1 825 
wife’s  responsibility  for  own,  1830 


Spouse  (continued) 

nursing  services,  1820 

services,  society,  and  companionship,  1815,  1816,  18)7 
Standing  on  highway,  pedestrian’s  duty,  1250 
Statement  of  opinion,  express  warranty,  3225 
Statement,  slander.  See  Defamation 
Statute  of  Limitations,  950 
Stop 

at  intersection,  1325,  1325A 
at  railroad  crossing  signals,  1337 
duty  of  preceding  driver  to  signal,  1113 
emerging  from  an  alley,  1330 
emerging  from  a  private  driveway  or  other 
nonhighway  access,  1335 
for  school  bus,  1340 
leaving  vehicle  off  roadway,  1115 
non-operation  of  railroad  crossing  signals,  1338 
parking  on  or  off  roadway,  exception  to 
prohibition,  1 125 
parking  on  roadway,  1120 
pedestrian  crossing  railroad  tracks,  1337.5 
special  vehicles  at  all  railroad  crossings,  1339 
train  whistle  within  municipality,  1403 
Stopped  school  bus,  1 132 
Stopping  and  leaving  vehicle 
off  roadway,  1115 

on  or  off  roadway,  exception  to  prohibition,  1125 
on  roadway,  1 120 
Stricken  testimony,  130 
Strict  liability.  See  Products  liability 
Strict  responsibility,  misrepresentation,  2402 
Submission  on  general  verdict,  1 06 
Submission  on  ultimate  fact  verdict,  107 

when  court  finds  one  or  more  parties  at  fault,  1 08 
Subsequent  event  causing  further  injury,  1725 
Successive  or  nonconcurrent  torts 
injuries  from,  1722 

Suddenly  leaving  curb  or  place  of  safety,  1255 
Summary  exhibit,  103 
Superior  skills  doctrine,  1005 
Supervising,  negligence  in,  1383 
Supplemental  instruction  on  agreement,  195 

T 

Taxicab  driver,  negligence  of,  1339 
Teacher,  duties 

to  instruct  or  warn,  1380 
to  supervise  students,  1381 
Tenant,  constructive  eviction  of,  3095 
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Termination 

agency 

general,  4027 

notice  to  third  parties,  4028 
dealership,  2770 

employment.  See  Wrongful  discharge 
franchise,  2770 
Testimony 
expert 
general,  260 

hypothetical  question,  265 
negative,  3 1 5 
positive,  315 
stricken,  130 

Tests,  intoxication,  chemical,  1008 
Textbooks,  261 
Theft  by  contractor,  2722 
Through  highway,  lookout  on,  1 065,  1 090 
Timeliness  of  notice,  breach  of  warranty,  32 1 1 
Tort,  See  individual  heading 
Tortious  interference  with  contract,  2780 
Traffic  signals  or  signs 
flashing  red,  1 1 33 
flashing  yellow,  1090 
green  arrow,  1185 
green  light,  1 190 
pedestrian,  duty  of 

pedestrian  control,  1220 
red  light,  pedestrian  facing,  1245 
stop  sign,  1245 
walk  signal,  1159 
red  flashing,  1090 
red  light,  1 245 
stop  sign,  1325,  1325A 
yellow  flashing,  1090 
yellow  light,  1 192 
yield  sign,  1275 
Training,  negligence  in,  1383 
Treatises,  261 
Trespass 

nominal  damages,  1810 
verdicts,  8026,  8027 
Trespasser 

attractive  nuisance,  1011,  8025 
children,  1011, 8025 
consent,  8015 
defined,  8012 
duty  of  owner  to,  8025 
Truth  as  defense  to  defamation,  2505,  2505A 


Turningmovements 

ascertainment  that  turn  can  be  made  with  reasonable 
safety,  1354 

deviation  from  clearly  indicated  traffic  lanes,  1355 
directional  signals,  1350 
left  turn,  1 1 95 
lookout,  1354 

overtaken  vehicle  turning  left,  passing,  1 143 
position  and  method  when  not  otherwise  marked  or 
posted,  1352 
signal  required,  1350 


U 

Ultimate  fact  question,  attractive  nuisance,  1011 
Ultimate  fact  verdict.  See  also  Special  verdict 
fault,  defined,  1 00 1 
submission  on,  107,  108 

Ultimate  verdict  question,  right  of  way  at  intersection  of 
nonarterial  highways,  1 1 57 

Ultrahazardous  or  unusually  dangerous  railroad  crossings, 
increased  duty,  1413 
Unavoidable  accident,  1 000 

Uncontrolled  intersection  or  crosswalk,  right  of  way,  1 165 
Unfair  trade  practice  (Wis.  Stat.  §  100.18),  2418 
Uniform  Commercial  Code,  express  warranty  under,  3230 
Unit  rule,  8100,  8101 

Unity  of  use,  two  or  more  parcels,  severance 
damages,  8 1 04 
Unjust  enrichment,  3028 
Unlawful,  defined,  false  imprisonment,  2100 
Unreasonably  dangerous,  defined,  3200,  3260 
Usage  of  trade,  implied  warranty,  3203 
Use 

improper,  implied  warranty,  3210 
legal  nonconforming,  eminent  domain,  8140 
of  product  after  defect  known,  3207 
User,  contributory  negligence,  strict  liability,  3268 

V 


Value,  fair  market,  8 1 00 

expert  testimony  to  establish,  260 
Vehicles 

distance  between,  1112 
equipment  and  maintenance  of 
brakes,  1054 
general  duty,  1052 
headlights,  1053 
horn,  1096 


©2020,  Regents,  Univ.  of  Wis. 


21 


INDEX 


WIS  JI-CIVIL 


Vehicles  (continued) 
following,  1112 

lemon  law  and,  3300,  3301,  3302,  3303,  3304 
parked,  Se«  Parked  vehicles 
passing,  proceeding  in  same  direction.  See  Passing 
position  and  method  when  turning,  1352 
slow  moving,  1300,  1305 
stopping,  See  Stop;  Stopping  and  leaving  vehicle 
Vehicular  traffic,  defined,  1 185 
Verdict 

case  involving  intentional  and  negligent 
joint  tortfeasors,  1580  (comment) 
dissentingjuror  to  sign,  1 80 
five-sixths,  180 
general,  106 

product  liability,  3290,  3290. 1 
risk  contribution,  3295,  3296 
special,  question,  interrelationship,  145 
suggested  special 

misrepresentation,  2402,  2403 
strict  liability,  3290 
ultimate  fact 
fault,  1001 
submission  on,  107 

when  court  finds  one  or  more  parties  at  fault,  1 08 
Vicarious  liability  of  employer,  4055 
View 

by  jury,  152 

railroads  duty  to  maintain  open  view,  141 1 
Violation  of  safety  statute,  1005,  1009 
Vision,  obstructed,  speed,  1310 
nighttime,  1315 

Voluntary  assumption  of  duty,  1397 

w 

Wages,  See  Earnings 

Walking  on  highway,  pedestrian’s  duty,  1260 

Walk  signal,  pedestrian,  1 159 

Warn 

guest’s  duty  to,  1076 
teacher’s  duty  to,  1380 
Warrant,  arrest  without,  false  arrest 
felony,  2115 

Warranty  claim,  Magnuson-Moss,  3310 
Warranty,  express  or  implied.  See  Products  liability 
Weight  of  evidence,  2 1 5 
Whistle,  railroads,  duty  to  blow 
outside  municipality,  1402 
within  municipality,  1403 


Wife 

death  of 

loss  of  society  and  companionship,  1870 
medical,  hospital  and  funeral  expenses,  1 875 
pecuniary  loss,  1861 
injury  to 

medical  and  hospital  expenses,  1825 
wife’s  responsibility  for  own,  1830 
nursing  services,  1820 
services,  society,  and  companionship,  1815 
Witness 

absent  witness,  410 
contradictory  statements,  420 
credibility  of,  50,  215 
expert  testimony 
general,  260 

hypothetical  question,  265 
falsus  in  uno,  willful  false  testimony,  405 
impeachment  of  witness,  prior  inconsistent  or 
contradictory  statements,  420 
opinion  of  nonexpert,  268 
prior  conviction,  4 1 5 
self-incrimination,  425 
spoliation  of  evidence  by,  400 
Working  on  highway,  1265 
Worker 

preoccupation  in  work  minimizes  duty,  105 1 
when  required  to  work  in  unsafe  premises,  1051.2 
Wrongful  death 

adult  child,  pecuniary  loss,  1885 

child,  parents’  loss  of  society  and  companionship,  1 895 

domestic  partner,  1861,  1870  (comment) 

estate’s  recovery 

medical,  hospital,  and  funeral  expenses,  1850 
pain  and  suffering,  1855 
husband’s  death,  all  items,  1861 
minor  child,  pecuniary  loss,  1 890 
parent,  child’s  loss  of  society  and  companionship,  1 897 
parent,  pecuniary  loss,  1880 
spouse,  loss  of  society  and  companionship,  1870 
wife 

medical,  hospital,  and  funeral  expenses,  1 875 
pecuniary  loss,  1861 
Wrongful  discharge,  2750 
Wrong  side  of  road,  driving  on,  1 135 
violation  excused,  1140 

Y 

Yellow  flashing  signal,  1090 
Yellow  light,  duty  of  driver,  1 192 
Yield  sign,  1275 
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